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AND 


CONDEMNATION 


David Lindſay, a Scotch Gent, 


Late Secretary to the Earl of MEL FORD, 
0 


HIGH TREASON, 


UPON 


The Statute made in the Ninth Year of "6 late King 
WILLIAM the IIId, for returning from France 


without Licenſe under che Privy- Scal of e 


AT THE 


W FT 
All the Learned Arguments of Council on both Sides. 


BEFORE 


| [The Rig he Honourable the Lord Chicf Juſtice Hott ; the Right Ho- 


nourable the Lord Chief Juſtice Trevor; Mr. Juſtice Nevill, Mr. 
Bury, and Mr. __ Smith, &c. 
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Juſtice Poel; Mr. Juſtice Gold ; Mr. Juſtice Tracy ; Mr. Baron 


Queen Bench. Bar at Weſtminſter, the 2409 of Ae 170% 
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THE 


ARRA 
David Lindſay 


Hicn TrxEAS0N 


| Queen's Bench Barr at Weſtminſter, before the Right Ho: 


nourable the Lord Chief Fuſtice Trevor, Mr. Fuſtice Nevill, 


Mr. Fuſtice Tracy and Mr. Baron Smith, her Majeſties 


Fuſtices of Oyer and Terminer, on Wedneſday the 1 gth:- 


of April, 1704. 


HE Court being ſet, Proclamation was made. 32355 ;́᷑ V. eo 

C. of Arr. David Lindſay hold up your Hand, (which he did) Thou ſtandſt 
Indicted by the Name of David Linaſay of London, Gent. for that thou being a Subject of 
the late Kjng William, and nom 4 Sabject of her preſent Majeſty, after the Eleventh Day of 
December 1688, viz. the 26th. Day of March 1689. was in the Kingdom of England, 

' Viz. at the Pariſh of St. Martins in the Fields, in the County of Middleſex; and afterwaras 
and before the third Day of December 1697, viz. the Firſt Day of October 1696. thoa the 
ſaid David Lindſay did woluntraily go into France without Licence from the late King 
William or the late Queen Mary; and that thou the ſaid David Lind ſay on the ſaid 34, Day 
of December 1697. was not within the Dominions of the late Ring William, and that thor, 
the ſaid David Lindſay not having the Fear of God in thy Heart, nor weighing the Dai 


of thy Allegiance towards our Lady the Queen that now is, thy Supreme, True, Legiti- 


mate, Lawful and uxdoubted Lady; and as a falſe Traytor againſt our (aid Lady ANN, 
the Queen, that now is, after the 14th. Day of January, 1697, viz. the 10th Day of 
December, in the ſecond Tear of the Reign of our Lady the Qeen, did Traiterouſly res 
turn and come into the Kingdom of England, viz. at the Pariſt /, St, Martins iz the 


Fields, in the County of Middleſex, without Licence from the late Ring William anden 


his Privy Seal, or from our ſaid Laay the Queen, under her Privy Seal obtained, againſt 
the Duty of thy Allegiance, and againſt the Form of the Statute, and againft the Peace of 
bur Lady the Queen, her Crown ana Dignity, &c, | 


B Mc: 


IGNMENT 


12 


Mr. Lindſay, (taking a Pager out of his Pocket, road it to the Court. ) My Lord 
I am very ſorry I am 1o unfortunate as to fall under the Diſpleaſure of the Govern- 


«ment, and being willing to ſave the Court all unneceſſary trouble upon my Try- 
al; 1 have theretore reſolved to Confeſs moſt of the Facts Charged upon me ia the 
1 dictment, viz. As to my being in France, and coming into England without Li- 


cence. But I 2m adviſed that there is ſomerhing ſo ſingular for my Benefit in this 
Caſe, that I beg your Lordſhip to hear me by Council before my Arraignment, 
the Council I deſire are, Mr. Williams and Mr. Raymond. 

Me. Att. Gen. My Lord he might have had Counſpal aſſigned him fore ne hadfe- 
ſired it.. + SY 

L. C. J. Trevor. You ſhall have theſe Council aſſigned you, which yotr deſire. 

Mr. Soll. Gen. My Lord I ſuppoſe this is not deſired now, with any deſign to 
delay the Tryal ; the Priſoner muſt firſt Plead to his Indictment. | 

LC. J. Trevor. I his Council be here, we are willing to hear what they hs 
to ſay. 1 

CL of Arr. Call Mr. Williams and Mr. Raymond, ( who cache into Court.) 

L. C. J. Trevor. Mr. Raymond and Mr. Williams, the Priſoner here deſires you 
may be of Council for him, and the Court have aſſigned you 16 be of Council for 
him accordingly. 

Mr. Att. Gen. He has heard the Indictment nn to him, but he has not 7 * 
ded to it. 

Mr. Lindſay. My Lord I deſire to be heard by my Council firſt, » 
Mr. Raymozd. My Lord J apprehend Mr. Lzind/az's intention is, to give cle 
Court as little trouble as may be, and therefore the Facts, of Which fie is Guilty, and 
that are charged upon him in this Indictment he will confeſs. But my Lord he has 
been adviſed by his Friends and other Council, that his Caſe has ſomething particu- 
lar in it, which he hopes will be for his advantage, and deſires to 88 x bene 
fir of what can be Pleaded, beſides Guilty or not Gullt y. * 

L. C. J. Trevor. Is there any other Plea, at he can Plead ſpecially p. 

Mr. Williams. My Lord not any that wen of, I deſired him to adviſe with 
fome other Perſons about it, I hope he has done fo. As to the Priſoner's confeſſing 


or Pleading not Guilty to the Indictment, its a matter of Prudence and not of Law. 


L. C. J. Trevor. Let him Plead then. 

Ci. of Arr. David Lindſay, art thou * of this High Treaſon whereof thou art 
Indicted or not Guilty ? 

David Lindſay. Not Guilty. 

Cl. of Arr. Culprit, How will thou be Tryed ? 

David Lindſay. By God and my Country. 

C. of Arr. God ſend theea good Deliverance. 

Mr. Lindſay. My Lord I have one Favour to Begg, that my Wife and Chil. | 
dren may come to me. 

L. C. J. Trevor. I think he may have that Liberty i in the Preſence of the Keeper, 
if you have nothing to object againſt it. | 
Mr. Att. Gen. My Lord we are willing they ſhould come to him in the Preſence 

of the Keeper ; we will not abridge any Man of what he can reaſonably and juſtly 


deſire. 


L. C. J. Trevor. Have you pitcht upon any time to appoint for the Tryal! ? 

Mr. Att. Gen. Yes My Lord, on Manday next, if it ſuit the Court. He ſhall have 
a Copy ot the Pannel, and all other things that are fit for him. I ſuppoſe my Lord, 
the Priſoner is now committed to the Sheriff as is uſual on theſe occaſions. 

L. C. J. Trevor. Les he is committed to the care of the Sheriff. 

Cl. of Arr. Where is the Keeper of Newgate? He appeared and took Charge of | 


the Priſoner. And then the Court adjourned till Monaay Nin ine of 2 Clock. 


1 HE 


6 5 


| 
| 
1 


Tkry | 


TRYAL f DAVID LINDSAY few High. 

| Treaſon, before the Right Honourable the Lord Chief Fuſtice 
Holt, the Lord Chief Fuſtice Trevor, and others of the 
Lueen's Fuſtices of Oyer and Terminer, at the Queen's: 
Bench- Bar ar Weſtminſter, on Monday, April the 24th; 
„„ 5 7 II 


Th E Court being ſet, and the Pannel called over, as uſual, the Priſoner making no Exceptions; 
the following Gentlemen were ſworn upon the Jury. | 

| Tho. Ells, Eſq ; 

Nich. Goodwin, Eſq ; _ 

Tho. Blackmore, Jun. Eſq ; 

Mull. Snellmg, Elq; 

Peter Lekeux, Eſq; 

Fo. Pack, Elqz 


Timothy Lenoy, Eſq 8 "WH 
Richard Brown, Eſq ; | 
Joſepb Forey, Eſa qq 

Tanner Arnold, Eſq; 's 

Artbur Bayly, Elq; | 

George Ford, Eſq; Las - 


— 
1 — 4x —5 


L. C. J. Hol. You Gentlemen that are ſworn, go within the Bar. | | 
Cl. of Arr. David Lindſay, hold up thy Hand, (which he did) Gentlemen of the jury, look upon 
the Priſoner, and hearken to the Charge. He ſtands indicted by the Name of David Lindſay, of tha 
City of London, Gentleman, &c. as before in the Inditment. Upon which Indictment he hath 
been arraigned, and hath pleaded Net Guilty. Your Charge is to enquire whether he be guilty of 
the ſaid Treaſon, whereof he ſtands indicted. If you find him guilty, you are to enquire what 
Goods and Chartels he had at that time, or if he fled for it. But if you find him not guilty, you are 
to ſay ſo, and no more. And ſtand together, and hear your Evidence. | | 

Mr. Morley. May it pleaſe your Lordſhip, and you Gentlemen of the Jury, This is an IndiFmenc 
preferred againſt David Lindſay, the Priſoner at the Bar for High Trraſon, ſor that he being a Sub- 

ʒject of the late King William, and now a Subject of Her preſent Majeſty, after the Eleventh Day of 
December, 1688, wiz. the 26th Day of March, 1689, was in this Kingdom of England, dis in St. 
Martins inthe Fields, in the County of Middleſex, and afterwards, and before the Third Diy of De- 
cember, 1697, wir. the Firſt Day of October, 1696, the Priſoner did voluntarily go into France with- 
out Licenſe, either from the late King William, or the late Queen M77 : And that che Prifoner on 
the Third Day of December, 1697, was not within the Dominions o: che late King Milliam. But the 
Priſoner, not weighing the Duty of his Allegiance towards our Sovereign Lady the Queen, did, as 
a Falſe Traytor, after the 14th Day of January, 1697, vis. the toth Day of December, in the ſecond 
Year of the Reign of Her now Majeſty, traiterouſly return and come into this Kingdom of England, 
viz. in the Pariſh of St. Martins in the Fields, in the County of Middleſex, without Licenſe either 

© from the late King William, under his Privy-Seal, or from Her now Majeſty, under Her Privy Seal; 
and this he hath done againſt the Duty of his Allegianee, and againſt the Form of the Statute in this 
Caſe made and provided. To this Charge he hath pleaded Not Guilty. 

If we prove him Guilty, I doubt not but you will find him ſo. | . | 

Mr. D. Lindſay. Tihall give your Lordſhips, and the Court, as little trouble as may be. I hall only 
beg leave to ſtate my Caſe truly before you, and then I ſhall ſubmit to your Judgment; | 

L. C. J. Holt. Mr. Lindſay, if you had a mind to confefs, you ſhould have done it before z now 
the Jury are to enquire whether you are Guilty or nor. 

Mr. Lindſay. My Lord, I only deſire to be heard as to the Fact. 21 | | 

L. C. J. Holt. You muſt ſtay till the Queen's Evidence is heard, and then you may ſay what you can. 

Mr. Williams, My Lord, his Intentions may be as to ſomethings to ſave the Time of the Court; and, 
perhaps to eaſe the Queen's Council of ſome Trouble. . | 

L. C. J. Holt. Let the Queen's Council ſtate the Evidence firſt, and then it may be proper for him 

to ſay what he will. | | 1 1 

Sir T. Powis [the Queen's Serjeant.] You muſt eicher confe the Treaſon wherewith you are 

charged, or elle we muſt proceed to prove it, 2 
1 | | ; L. C. J. Holt: 


G2 - 
L. C. J. Holt. If you open the Evidence, then it may be he will confeſs ; but it muſt be firſt o- 
ed. 8 | 
Sir T. Powss. My Lord, There is nothing meant by us to reſtrain him in any thing that he has to 
ſay ; all that we deſign, is to put him into a proper Method, It is proper that he ſhould underſtand 
the Caſe. He has pleaded Not Guilty, and we are under a neceſſity to ſhow what Evidence we have 
to prove him guilty. My Lord, This Indictment is founded on an Act of Parliament made in the 
th Year of the late King William. And it is grounded on very good Reaſons ; for, as it is taken 
notice of in this Act, there had been a former Act made in the third and fourth Years of the Reign 
of the late King William and Queen Mary, by which it was made High Treaſon for any to repair in- 
to France without Licenſe; that any one that did fo, ſhould fall under the Guile of High Treaſon. But 
that Act was calculated only for the Time the War laſted, and was of no longer Continuance ; and 
there being a Peace concluded, the Preamble of this Act takes notice, that thereby it would become 
neceflary for the carrying on of Trade and Commerce between England and France, that there ſhould 
be a Freedom of going and coming out of, and into the ſaid Kingdoms reſpeftively:. And therefore 
the Act farther fays, that whereas ſeveral Perſons who had been in Arms, er had been engaged in 
treaſonable Practices againſt the King and - Government, and other diſaffected Perſons (as all that 
reſorted into Frence without Licenſe, during the War, were ſuppoſed to have ſufficient. ſhewed them- 
ſelves diſaffected to the Government) therefore the Act goes on, and provides againſt the Miſchiefs 
that might enſue, and ſays, If any of his Majeſty's Subjects who had voluntarily, ſince the rich of 
December, 1688, gone into France without Licenſe, and ſhould at any time, after the 14th of Fanua- 
79, 1697, return into England without Licenſe; that ſuch Perſon, fo doing, ſhould fall under the 
Guile and Penalty of High Treaſon. - This is the Subſtance of the Act upon which the Indictment is 
formed Now, that which we have to charge and prove upon the Priſoner, is, That he was here 
in England after the x1th of December, 1688. We are ready to prove that he was here in the begin- 
ning of Merch, 1689 ; that he went into France in Ofober, 1696; that he afterwards returned into 
Enpland in December laſt. We ſay, He went into France without Licenſe, and return d without Licenſe, 
and it will be his Part, if he can, to make it appear otherwiſe. If he does not admit theſe Facts, we ſhall 
call our Witneſſes to prove them upon him. If they are Facts that he admits, then jhe may regularly 
proceed, | „ | | 
Mr. Lindſay. My Lord, May I ſpeak now? | | 
L. C. J. Het. Yes, you may. TH on; e | 
Mr. Lindſay. My Lord, I do confels that being a Native of Scotland. And never having had any Of- 
fice in England, I did go into France without his late Majeſty's Licenſe, after the time mentioned in 
the Act; and I did continue beyond Sea, till I was informed that Her Majeſty did, according to 
Her uſual Clemency, by Her Gracious Proclamation in 1703, give a general Pardon to all Her Sub- 
jects, and being deſirous to take the advantage of it, and to return to my Native Country, I came 
into Scotland, where I preſented my ſelf before the Goyernment, and had the benefit of the Queen's 
Proclamation allowed me. Whereupon, my Lord, being adviſed by ſome eminent Council there 
that I was as free to come to England, as any other Subject; and having my Wife and Children 
here, I came to London by the Way of Berwick. Therefore, my Lord, humbly conceiving, in theſe 
Circumſtances, I that am not guilty of Treaſon within the Intent ofthis AR, I deſire to be heard by 
my Council. a | e 
L. C. J. Holt. You own you went into France ſince the 11th of December, 1688, 
Mr. Lindſay. Yes, my Lord. 5 | | | | 
L. C. J. Holz. From what Place did you go into France, from Englend, or from Scotland? 
Mr. Lindſay. From England. | | 
L. C J. Holt. Then he confeſſes the whole Fact. | 
Mr. Soll. Gen. But, my Lord, he was there before 1697. 5 0 | | 
I. C. J. Hel. You muſt agree on the Fact. He ſays he did go into Scotland within the time men- 
tioned in that Proclamation. And being in Scotland, he ſays, he did adviſe with ſome learned Coun- 
cil, and they told him he might ſafely come into England. Now do you admit that he did go into 


Scotland on that occaſion of the Queen's Proclamation ? 

Mr. Att. Gen. My Lord, as to that Fact, we cannot admit it. There was no Licenſe mentioned 
in it, the Proclamation gives no Licenſe to come into Exgland, only a general Pardon. What his 
Council will make of it, I cannot tell. 5 | | | 

L. C. J. Holt. Do you expect it fhould be proved? 1 

Mr. Att. Gen. If he will ſhew us the Proclamation, if it be the ſame that I have, I will allow it. 

L. C. J. Holt. Produce that Proclamation, look upon it, it may be you will admit it without any 


ſurther Proof. : | 
L Then the Proclamation was produced, and Mr. Att. Gen. lookt on it. 


Sir T. Pows. Will they have it read? 

Mr. Att. Gen. It may be read if they deſire it. 

Mr. Williams. My Lord, We deſire it may be read. | | | 

Sir Z. Powss. My Lord, We would not haye it lookt on as a thing of righe to be read, without 


further Proof. V 
| L. C. J. Holt. 


* 
4 
+ 


3 „„ 
L. C. I. Hoh. No, that is of Grace, it is a voluntary Offer of yours. 
Mr. Att. Gen. Then I ſhall not oppoſe the reading of it. 1 
L. C. J. Holt. Then you do admit that to be the Queen's Proclamation for Scotland. 


' Mr. Att. Gen. Yes, my Lord. 

Mr. Williams. My Lord, I deſire to know whether they admit the Priſoner to be à Native of Scotland, 

Mr. Att. Gen. We do not know that. | 

L. C. J. Holt. Then you muſt prove it, if you think it material. 

Sir T. Pows, My Lord, He went from England into France, and returned from France into England 
again. : 85 | | | 
I. C. J. Holt. He muſt be taken for a Native of England, unleſs he can prove the contrary. 
Mr. Williams. My Lord, Shall we firſt read the Proclamation, or prove him a Native nt Scotland? 
L. C. J. Holt. Read the Proclamation firſt. [ Then the Clerk read the Proclamation. || 


4 Proclamation of Indempnity. 
ANNE R. | | | 


: A NNE by the Grace of God, Queen of Scotland, England, France and Ireland, Defender of the 


Faith, &c. To all and ſundry our good Subjects, to whom theſe Preſents do or may concern, preet- 
ing. Foraſmuch as it has been, and is our conſtant Reſolution and Deſign, to eftabliſh the Peace, and pro- 
mote the Welfare of our People; not only by procuring the equal and impartial Adminiſtration of Fuſtice, but 
alſo, by ſuch a Mixture of the Benign Influences of our Goodneſs and Clemency, as may be} compoſe all Di- 
ftempers, and give a jut Aſſurance againtt all Fears and Jealouſies : And for that effect, We being deſi. 


rous to compleat the Indulgence that hitherto we have ſhewed, and to reclaim even ſuch Offenders as mig br 


jaſtly have expected the deſerved Effects of our Diſpleaſure. And that for time to come, we may by a Graci- 
ous Pardon and Abt of Oblivion, eſtabliſh firm Peace and Concord among it all our Subjects. Therefore, we 
of certain Knowledge, and by Virtue of our Sover:ign Power and Authority, Pardon, Remit, Indempmfy, 
and fur ever Acquit, all, and every one of our Subjects, of all Crimes of Perduellion, Rebellion, Treaſgn, 
concealing of Treaſon, Harbouring, Receipt, Supplying, Correſponding and Intercommuning with Rebels, 
and Declared Enemies, the impugning the Dignity and the Authority of the Eftates of Parliament, and all 
other Kinds of Treaſon or Leſe Majeſty, whether Common or Statutory, and of all Crimes of Leſing making, 


whether to ws or our Subjects, or to our Subjects of us, Depraving or Miſconſtruing our Laws, or of any 
| of our Proceedings, or Miſrepreſenting or Slandering us or our Proceedings in any Sort, and all Breaches or 


Abuſes of, or Malverſations in Public Tra#ts, with all other Crimes, Delinquences or Tranſgieſlions af 
whacloever Nature or Quality committed, a&ed or done by any of HerSuojefs by Word or Hit, or 
incurred by any other Act either by Commiſion or Omiſſion, preceeding the Date of theſe Preſents, and 
which directly or indire&ly are, or may import the Contravention of any Law or Act of Parliament, 
Cuſtom or Conſtitution of that our ancient Kingdom; and that in fo far as the fame may infer any 
Pain or Puniſhment againſt any of our Subjects, either in their Lives, Fortunes, Eftates, Fame or 
Reputation. All which, we by virtue of our Royal Power and Authority aforeſaid, Mill, Declare and Hr 
dam io be bereby Pardoned, Acquitted and Indempnified, and put in per petnal Oblivion ; and that this Ge- 
neral Pardon and Indempnity ſhall be as valid and effectual io all our Subjects for their Exhone- 
ration and Diſcharge of all Pains and Puniſhments, as if every particular Crime, Offence, Delinq̃ueney or 
Miſdemeanor were here ſet down, and as if Remiſlions under our Great Seal were pait and grant:d for 
the ſame, wherewith we for our Selves and Succeſſors diſpenſe for ever. Like as we herely Probibit 
and Diſcharge any of our Miniſters or Judges to call in Queſtion, or proceed egain#t any of Her ſaid Subjects 
for the ſaid Crimes, and their Crimes and Puniſhments in any time coming, Declaring and Ordaining this 
our General Pardon and Indempnity to be interpret and underſtood in the molt Benign, Favour- 
able and Comprehenſive Senſe the ſame can admit, for the Security of our Subjects. Excepting at- 
ways forth and from this General Pardon and Indempnity, all Fore-faulters, and Sentences, and Dooms ihere- 
of, and all pecunial Fines and unlaws already paid or tranſacted; and but prejudice to ws, or theſe commiſ- 
fioned by us, to call all Collectors and others Intromitters with public Money, to give Account of their 
Iutermiſſions, and to make Payment of what ſhall be found due by their Intermiſſions. £474 farther ex- 
cepting, all Man ſlaughters, Murders, Aſſaſſinations, Witchcrafts, Fire, Raiſings, Depredations, Robberies, 


Rapts,' Spulzies, Thifts, Houſe breakings, Mutilations, Adulteries, Blaſpbemies, end Delinquences of Im- 


morality, All which Crimes, and thoſe guilty thereof, are no ways io ve comprebended in, or have any 
benefit by this our Pardon and Indempnity as the ſaid Crimes excepted. And laſtly to the end all our good 


; Subjetts may bave Notice of our Royal Will and Pleaſure, we do hereby command cur Lion Kirg of 


Arms, and bu Brethren, Heraulds, Purſivants, and Meſſengers at Arms, to make due Publication hereof 
at the Market Croſs of Edenburgh ; for all which theſe preſents ſhail be a {ifficient Warrant. Given at Our 
Court at St. Fames's, the 16 Day of March 1703. and of our Reign ihe ſecond Year, | 
| By Her Majeſty's Command, 
GOD fave the QUEEN. 


SG Blr. Raymond, 


Qucensberry, 


| 
| 
| 


(6) 


Mr. Raymond. Look on the Backſide, 5 wes 
Mr. Att. Gen. What is that? 8 PE 711. 
Mr. Raymond. A Cetificate from the D. of Queensbury Secretary of State of Scotland, that it is a 
une Copy. | | X 
Mr. Att Gen. We admit it. f 
Mir. Hilliams. Then, My Lord, it is inſiſted on that we ſhould prove the Priſoner a Native of Scotland, 
Mr. Att. Gen. If you think it material, you may prove it. 
L. C. J. Holt. They did think it material, and therefore made it part of their Caſe. 
Mr. Williams. Call James Grey Eſq; ( who appeared and was ſworn ) Sir, do you know the 
Priſoner at the Bair? 
Fame, Grey. Yes. 8 
Mr. Williams, What Country Man is he? 
T. Oy: Always reputed of Scotland, I have known him this twenty Years, and he was always 
reputed ſo. 
L. C. J. Holt. Have you known him Twenty Yearsin England ? ? 
J. Grey. Yes, My Lord, in England, not in Scotland. | 
Mr. Soll. Gen. Have you had any correſpondence wich him ? 
J. Grey. No, Sir, no great correſpondence. In King Fame's time he was Secretary to the 
Lord Aelfort. 
Mr. %illiams, What Country-man was he reputed then ? 
F. Grey. A Scotchman. 
I. C. J. Hoh. Did you know his Family ? | | 
J. Grey. No, I have been always in England, I did not know his Family, . 
Mr. Jilliams. We have another Evidence. | : 
L. C. J Holt. You mult bring better proof than this, or elſe it will not do. i 
Mr. Cilliams. Call Mr. Trambal, (who appeared, and was Sworn ) Mr. Trumbal, Do you know 
the Pritoner at the Barr? | 
Mr. Trumbal, Yes. 
Mr. Willems. How long have you known bim? 
Mr. Trumbal. J have knewn him this Twenty Years. | 
Mr. Williams. What Country-man did you always reckon him? 
Mr. Trumbal. A Scotchman. | 
L. C J. Hl. How do you know that? 
Mr. Trumbal. He has been always reputed ſo. He dealt in Wine with one that I knew, any 
ſo 1 came to know him. 
Mr. Williams. Did you know him i in Scotland ? 
Mr. Trumbal. No. , Ze 
Mr. ant Gen, Have your known him any where but in England? 
Mr. T:umbal. No, but he has been reputed a Scotehman, that dealt in Wine. He had ini 
the lepute of an honeſt Man. 
M.. WWi/lams. Call Charles Canair, (who appear d.) 
*4 . Art. Gen. You ſhould bring your Witneſſes into the Court. What is your Name 1 Si 3 
Mc. Canair, Charles Canair. | | 3 
Mr. i, illiaims. How long have you known the Priſoner : =p | 
Mr. Ca air. Ever ſince I was a Child. 
tr. Milliams. Where did you know him? 
M.. Canair. In Scotland. I remember him from a Child. 
f.. C. J. lt. And you knew him to be a Native of Scotland? 
Mr. Canair. Yes, My Lord, of Dundee in Scotland. 
L. C. J Holt. Did you know any of his Relations? 
Mr. Canair. Les, My Lord, his Father was of Dundee in Scotland. 


Mr. V illiams. My Lord, we have ſomething farther to prove, 


L. C. J. Hal. What is it? ' 

Mr. Hilliams. That the Priſoner was allowed the benefit of this Proclamation in Scotland; and 
we beg leave to ſay this Fact which is now charged againſt him is already Pardoned: 

Mr. At. Gen. That Pardon has influence in Scotland, not in England. 

Mr. Milli. Then you admit alſo that the Priſoner had the benefit of this Proclamation al 
lowed him in Scotland. | 

Mr. Att. Gen, I know nothing of that. | 

L. C. } Holt. Now go on, and State your Caſe. | 

Mr. /illiems. My Lord, Mr. Attorny General is not pleaſed to admit we had the benefit of the 

Proclamation allowed us in Scotland. 

Mr. Att. Gen, The) infiit on what I know nothing of; if they think they can have any bene- 
fic! By ir, they may prove it. 

M.. Raymond, e have done our endeavour to have the Secretary of State of Scotland appear 
* 2 dont know whether he has dong us the Favour. We hays the Certificate under his Hand. 

C. J. Holt. Is it the ſame Hand? Mr. Att. 


# 
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Mr. Att. Gen. My Lord, he Aſſerts that Certificate, but we know not whether it be true 

L. C. J. Holt. Then that muſt be proved, A Lo ; 

Mr. Raymond. Call 75% Bruce Eſq; (who appear'd, and was Sworn. ) Mr. Bruce, do you know 
the Priſoner, and whether he had benefit of the Pardon in Scotland, We 55 

Mr. Bruce. I know very little of him. I know he was at Edenborough laſt Summer, and was undec 
Confinement there, and under Examination ſeveral times; but alter ſome Days he was at Li: 
berty again. That's all that I know. | | - 

Mr. Raymond. Was he not at Liberty by leave of the Government? 

Mr. Bruce, It was fo believed. | | . 

Mr. Att. Gen. Can you tell when he came back to Scotland ? 3 

Mr. Bruce, No, Sir. Ie was in Cuſtody about Fly laſt. | | 

Mr. Att. Gen. Can you be particular to the time? Was it in June or July?  _ 9 28 

Mr. Bruce. I can't be poſitive, it was in the time when the Parliament fate. I never was in bis Company. 

Mr. Raymond. Call Mr. Sout berland. ho . | 

Mr. Att. Gen. I know not why we ſhould trouble the Court with this. What ſignifies the Pardon? 

L. C. J. Holt. Let them make what uſe they can of it. | 

Mr. Att. Gen. Sir, what is your Name? 

Southerland, Sontherland. - © JJ 8 
Mr. Raymond. Do you know any thing of the Priſoners having any benefit allowed him of tis 
Scotch Pardon ? "Fas 

Mr. Southerland. I heard he had ſurrendred to the Government. 

Mr. Raymond. Was he diſcharged by the Government ? g 

Mr. Sout berland. Yes, it was generally reported ſo, — 

Mr. Att. Gen. What time was that, Sir ? | 

Mr. Sourtherland. In Juns or July laſt Summer. | 

Mr. Att. Gen. Was he there the 27th of Fuly, or before? 

Mr. Soxriherland, I cannot be poſitiye. | | 5 
Mr. Raymond. Call Dr. Hutton, ( who appear'd.) Doctor, What do you know of the Priſo net“ 
having the Benefic of the Scorch Pardon, and its being allowed him by the Government ? | 
Dr. Hutton. I was in September at Edinburgh, and there I ſaw Mr. Lindſay at che Queen s. Head, with 
the Attorny General. He had been Examined about ſome Letters (as I heard fay ) that had beer 
directed: to him. And there I heard Sir Fo. Stuart tell him, the Council had ſet him Free. And 
I met him afterwards at Liberty, and it was done upon the Proclamation of Indempnity. 

Mr. Williams. What Religion is he reputed of ? 5 | | 

Dr. Hutton. I know not that. But IJ have known him Six and twenty Years, and I heard him telt 
Sir James Stuart (Who ask'd him why he came away from France) becauſe he would not be a 
Papiſt, and he ſaid he had rather go to the Gallows, than return again. = 

Mr. Williams. What is his Temper ? Is he a quiet Man in relation to the Government, or of a _ 
. turbulent Temper ? | Re 
Dr. Hutton. I have always known him a fair, peaceable, friendly Man, W 

Mr. Raymond. Doctor, I would ask you one queſtion, whether you have any Law in Scetlaud that 
Prohibits going into France ?—o | bo 

Dr. Hutton. I do not know. I know ſeveral Perſons that came from France to Scotiznd, 

Mr. An. Gen. Doctor, you give him a fair Character. Can you tell in whoſe Service he was i 
France : | 

Dr. Hutton. No Sir, I cannot. | p 

Mr. Att. Gen. What was his Affection towards the Government? 


Dr. Hutton. I know nothing of that. aka: 
Mr. Soll. Gen. When did he return into Scotland, was it before or after the 27th of Fah? 


Dr. Hutton. I do not know. | | | „ 
Mr. Raymond. He came into England in September laſt, after he had his Pardon. We fay he cays 
through Northumberland, and other Places hither, and in this County he was Taken. | 
Mr. Lindſay. 1 was Taken no where, but ſurrendred my ſelf to Sir Charles Hedges. 
Mr. Williams. The Fact is that he came from Scotland through Northumberland, &c. 
Middleſex and ſurrendred himſelf, ſo that Northumberland, was the firſt County of England, that 
the Priſoner came into, after his leaving Scotland, and fo that the Treaſon, if any, was committed chere, 


and we infiſt that the Arraignment and Tryal ought to be there. _ | „ 
L. C. J. Holz. If you inſiſt upon it, that the Treaſon committed was in Nort kumberland, then you. 


muſt prove it. 55 : 5 | en. 
Mr. Vyilliamt. My Lord, with ſubmiſſion, tho? the Fact being that Northumberland was the fi: ſe 
County of England, that we came into, yet it may be difficult to us to prove it: Bur with Submiſiic.,, 
it may not be abſolutely neceſſary for us to prove that Northumberland was the firſt County, in re- 
gard that your Lordſhip will rake notice that M4d4leſex cannot be the firſt County, it being impoſit.- 
le to come from Scotland into Middleſex, without being in other Counties before; and the Indicł. 
ment ought to have been in the firſt County of Exgland he came into. 


Mr. Att. Gen. My Lord, We indict him where we find hit, | 5 
1 | | Mr. Raymond. 
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Mr. Raymond. We can prove that he came firſt to Berwick, then through Northumberland, before he 
came into Middleſex. 
L. C. J. Holt If you can, do. | | 5 
Mr. Raymond. Dr. Hutton, do you know, where he came firſt into England, and which Way he 
came hither ? 1 a | | 
Dr. Hurton. No indeed, I have heard that he came through Northumberland, &c. 
Mr. Raymond Did you lend him your Horſe ? | | | 
Dr. Hatton. No Sir, but a Friend of mine did lend him his Horſe. 
Mr. Raymond, Where does your Friend live ? | Ken 
Dr. Hutton. At Edinborougb. 
Mr. Raymond. Did he come hither on that Horſe ? | | 
Dr. Hutton. That I know not. He was left there by a Friend of mine, to be ſent into England with 
the firſt opportunity, and fo he ſent him by Mr. Lindſay. | 
Mr. Raymond, Did he make uſe of that Horſe all the Way? 
Dr. Hutton. I know not that. | | 
Mr. Williams. My Lord, I am, by your Lordfhip's Permiflion, of Council for the Priſoner. And I 
hope this free and ingenuous Conſeſſion which he has now made at the Bar, being the very ſame 
which he before made at his Arraignment ; and being the very ſame Confeſſion which he made before 
the Secretary of Stare, and others, before whom the Priſoner was examined, will be taken, and weigh 
with the Court as a good Argument of theSincerity of this unfortunate Gentleman, and that he deſigns 
in his Tryal, to put your Lordſhip to as little trouble as poſſible. My Lord, It has been proved tha? 
he is a Native of Scotland, and he always has been of the Proteſtant Religion. He has been indeed in 
France, but finding he could not enjoy his Religion there, he was reſolved by the firſt Opportunity to 
encieavour to gain a Licenſe from the Government for his return into his own Country, In the mean 
time comes out Her Majeſty's Gracious Proclamation of Indempnity. That Proclamation was pro- 
clai ned in a publick manner, by all Her Majeſty's Heralds. at the Market-Croſs at Edinborough, and 
it has very extenſive Words in it, pardoning all Treaſons, Felonies, ec, all Crimes and Mitdemea- 
nois whatſoever. My Lord, In confidence of this Her Majeſty's Royal Proclamation, we came from 
France to Scotland, and there claimed, and were allowed by that Government, the Benefit of the Queen's 
Mercy. Atterwards having been adviſed by the moſt Eminent Advocates and Council of Scotland, 
that by this Proclamation we were rendred in every reſpec as a free Subject, and might with ſafety 
come from thence to England; We accordingly came from thence hither, but all this while we paid 
all the due Submiſſion and Regard that cou'd be, as well to the Law as to the Government; for we 
came from France unto the Hague, and we there attended upon Her Majeſty's Envoy, Mr. Stanbop, 
and acquainted him with our Intentions of returning Home. Immediately upon our return into Scet- 
land, we voluntarily came before the Chief Commiſſioner and Magiſtrates there, who upon our Claim, 
were pleas'd, at length, to allow us the Benefit of Her Majeſty's Royal Proclamation and Pardon, 
Ani when we were in England, on the firſt Notice of a Warrant out againſt us, we, of our own ac- 
cord, waited on the Secretary of State, Sir Charles Hedges, and he happening not to be then at leiſure, 
we voluntarily attended upon him a ſecond and a third time, and upon our third Attendance we were 
committed. And now my Lord, we ſtand indicted before your Lordfhip for the greateſt of Crimes, 
High Treaſen. My Lord, as to the Statute upon which we are indicted, tho' ſome Part of ir, without 
doubr, was nat only very reaſonable, but abſolutely neceſſary, I mean that Part of it which was for 
the preſervation of his late Majeſty's Perſon and Government; but as to that Part of it upon which 
2 are indicted, it ſeems, with great ſubmiſſion, a ſevere Law. That the bare returning into our 
Native Country, when we before were convicted of no Crime, or guilty, at moſt, but ofa bare Con- 
tempt in going out of the Queen's Dominions without Licenſe, that this ſhould be made High Treaſon, 
this. wich ſubmiſſion, is ſomewhat ſevere, ſo that in reſpect of the Severity of this Law, beſides the 
common Argument of its being a penal Law, your Lordſhip will be the rather induc'd to admit of the 
moſt favouravle and merciful Conſtruction to every Part and Clauſe of this Act that it will bear. My 
Lord, we do humbly inſiſt on the Words of the Proclamation, and we take it, that thoſe Words do 
amount to a Licenſe to us to come into Scotland; and if ſo, then we are not guilty within this Act of 
Parliament, of coming to the Queen's Dominions without Licenſe : And we likewiſe further inſiſt, 
that one that has the Queen's Licenſe to come into Scotland, may, without any further Licenſe, come 
into England I beg your Lordſhip's leave to read that Part of the Proclamation which we 
chiefly inſiſt on. The Proclamation pardons all Treaſons, and all corre ſponding and intercommun- 
ing with Rebels, or declared Enemies of the Queen. My Lord, it pardons all other Crimes, of what 
Nature loever : It pardons any Act that may infer any Pain or Puniſhment on the Lives or Eſtates of 
Her Majeſty's Subjects. And it is declared to be as available to all Subjects, to pardon them ail Crimes 
as if the particulir Crime were named, and as if Ræmiſſions under the Great Seal were paſt. And then 
Her Majeſty declares, that this ſhall be taken in the moſt favourable and comprehenfiveSenſe that may 
be for che Security ot the Subject. Now, my Lord, taking this Proclamation in the molt tfayourable: 
and extenſive Senſe, in favour of the Priſoner, which Her Majeſty has been pleatert expref] y to direct 
it ſhould, with Submiſſion, Itake it, it will amount to a Licenſe from Her Majeſty to return from 
France to Scotland: And we humbly take it, that if the Priſoner did by Licenſe come from France to 
Scotlaud, chat he airerwards coming from Scotland into England, is not within the Act. ; 
| | | | | My 
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My Lord, | wou'd beg leave to conſider what ic was that hindred the Priſoner from returning 
from France to Scotland; ſure it was his going to France without Licence: Then when her Majefty 
is graciouſly pleaſed to pardon this Offence, we take it that her Majeſty by removing the ebRtacla 
does by neceſſary implication give leave to the Priſoner to return to Scotland again. Her Majelt y 
is pleaſed, with ſubmiſſion, plainly to give him this leave, by taking off that that kindred his com- 
ing. That Parliament plainly did take it, and have been pleaſed to declare it anoffence to go inte, 
France without Licence, and have therefore been pleaſed to puniſh that Offence with a Tempora- 
ry Baniſhment ; but when that Offence is pardoned, when that Baniſhment is remicted, then the 

Priſoner ſeems ar liberty to return home; and that liberty being given by the Queens Proclamati- 
on, this, with ſubmiſſion, amounts to a Licence from the ee for the Priſoners returning 
home. My Lord, there are many inſtances, wherein the King or Queens Giants or Pardons 
ſhall have a double operation, for the benefit of the perſons upon whom they are beftawed. But 
cheſe caſes, as I humbly conceive, not immediately relating to this point now before your Lord- 
ſhip; I ſhall not trouble your Lordſhip with citing them. My Lord, if we when in France, had 
been Guilty of more than what is charged upon us in the;Inditment. I mean, had we correſpordgd 
or adher'd to the Queens declared Enemies, ſtill the expreſs words of the Proclamation feems 
plainly to extend to us, when it pardons all correſponding and intercommuning with the Queens 
declared Enemies, which the French then were, and now are. My Lord, If this Proclamation 

could in any part of it bear two Conſtructions, then one making for the Priſoner, the other f 
againſt him, The Queen has been - pleaſed to determine in what ſenſe it ſhall be taken, [ 
in the moſt beneficial manner for the offending Subject. But, with humble ſubmiſſion , 
would this be obſerving of her Majeſty's Gracious directions, inſtead of allowing to the Priſonet᷑ 
the benefit of this Proclamation, to make his very coming to Scotland to claim the benefit of it, and 
humbly to lay hold of her Majeſty's mercy, to make this very Act to amount to a crime, to make it 
the greateſt of Crimes, High Treaſon ; this ſarely would be the very reverſe of her Majeſty's moſt 
gracious intentions, and yet this, with ſubmiſſion, would be the conſequence, if the Prifoer's 
coming from France into Scotland ſhould be conftru'd to be Treaſon. My Lord, I admit the words 
of this Act are, if any return into England, or any other of her Majeſty's Dominions, without a 
Licence under the Privy Seal, it ſhall be High Treaſon. „ 2 | 

Sir T. Powis, But this is not a Licence under the Privy Seal. 1 5 
Mr Attorney General. The great Seal of Scotland will not vacate an Engliſh Act. | : 

Mr Williams, Now we humbly take it, if the Queen is pleaſed to beſtow her Licence by any 
AR, or in any manner equally notorious with her Privy Seal, tis ſufficient,, and within the 
meaning and equity of the Statute: And this Proclamation made by all the Heraulds at Arms, at 
the moſt publick place in Edinborougb, is as notorious, nay, much more notorious and publick than a 
Licence under the Privy Seal only, and therefore within the meaning of this Act. Beſides, tha 

very words of the Proclamation are, that it ſhall be in every reſpect as valid and effectual, as if it 
were under the Great Seal; and if under the Great Seal, ſurely it muſt be at leaſt as ſtrong as if 
under the Privy Seal. Beſides, the Statute does not ſay that the Licence muſt be under the Privy 
Seal of England: The words of the Act are, if any return into England, or any other of her Ma- 
jeſty's Dominions without Licence under the Privy Seal, without ſaying of what Kingdom. 

ow, with ſubmiſſion, it not being ſaid what Privy Seal, or of what Kingdom, it muſt be in- 
tended according to the ſubject matter, the Seal of that Kingdom or Dominion where the Li- 
cence is Granted, and that being Scotland, the Licence under the Great Seal of Scotland h ſuffici- 
ent, for it ſeeins improper that the Seal of one Kingdom ſhould be made uſe of Licence an Act 
in another Kingdom. Naw if a Licence under the Great Seal of Scotland be ſufficient, this Pro- 
clamation declares that it ſhall be as valid as if 'twere under the Great Seal, and it can't be deny'd, 
as I have ſaid, but a Licence under the Great Seal muſt be equivalent with a Licenee under the 

rivy Seal. Beſides, the Queen's Proclamation does not mention what Great Seal, or of what 
Kingdom, and fo it may be intended, chat Great Seal that would be molt beneficial to the Priſo- 
ner, taking it in its moſt favourable fenſe, as her Majeſty is pleas'd to direct it ſhould be. 

But 'twill be ſaid that taking this to bs a Licence, this is only a Licence to come into Sca- 
land; but the Priſoner is indicted for coming into England without Licence. But we take it if 
we had a Licence to come into any one of the Queens Dominions, and we firſt came into that 
Dominion with this Licence, we can't then be guilty. of Treaſon within this Act. The words 
of the Act make it Treaſon to come into Exgland, or any other of the Queens Dominions without 
Licence, ſo tis the ſame thing as if it ſaid that it ſhould be Treaſon & come into the Q's Dominions, 
without Licence. Then if one comes into Scotland with Licence, Scotland being one of the Queens 

Dominions, the Priſoner can't be ſaid to come into the Queens Dominions without Licence; ſo 
that by this Licence the Priſoner js wholly out of the Act. This Act, with ſubmiſſion, muſt ope- 
rate and take its effect upon the firſt ſtep made from France into any of the Queens Dominicns z 
fo that if the Priſoner be guilty of Treaſon within the Act, it muſt be when he made his firſt ſtep, I} 
from Frasce into Scotland; but that being made lawful, by the Proclamation amounting, .as we | 
| 


ſay, to a Licence, it can't be afterwards Treaſon for the Prifoner to come into England. Take it 
that the Priſoner had had her Majeſty's Licence to come from France into Eng land, and accord- 
ingly the Priſonet comes into Eugland, and afterwards goes into Scotland, had this been Treaſon 2 
Surely not. Take it, that a Man within this AN returns from France into England without Li- 
| | | cCengs 
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rence and is pirdoned, and he afterwards goes it. to Scotland, wauld this have been à new Treaſon, 
for which the man that was before pardoned mult loſe his Life? We humbly take ir, chat it would 
Eeſides, with ſubmiſſion, this Proclamation amounts to a Pardon of ths Treaſon, tho'it be 
before the Priſoner return'd to any of the Queens Dominions, And if it appears to your Lord- 
ſhip that the Priſoner is pardon'd, tho zwe have not pleaded it, your Loidihip will not be 
pleas'd to ſuffer the greateſt puniſhments to be inflicted on any that your Lordſhię perceives 
is inticled to her Mejeſty's Mercy, or on any that are ſo much as within her Majeſtys intentions 
of being pardon d. Beſides, another N Soma the Priſoners being pardon'd is, that then if 
he be pardon'd he is a free Subject, and has liberty to goany where, and into any of the Qacens 
Dominions. My Lord, as to this point whether the Treaſon be pardon d, tis neceſſary, with 

bumble ſubmiſſion, to conſider what makes this Treafon ? ttis the going into France without Li- 
cence, and returning home without Licence; tis both joyn'd together make the Treaſon, ard the 
one without the other does not make the Treaſon, had not the Priſoner gone into Fance without 
Licence, his returning without Licence would not have amounted to Treaſon, fo that the go- 
ing into Fance is the foundation of the Treaſon; and I humbly take it, that this Act of Parliament 
has made the bare going into France without Licence an offence, and has puniſht ic as fuch by ba- 
niſhment during the Queen's pleaſure ; ſo that the Priſoner from the time he went into France 
without Licence was an Offender, and conſequently capable of a Pardon, fo, with ſubmiſſion, 'tis 
lain there was ſome things on which the Pardon might operate,tho the Parliament was before the 
eins e then taking it that thePriſoners going into Fance without Licence was 
an Offence,andthe original Foundation of the Treaſon, this original Offence is, with ſubmiſſion, par- 
don d bythe Proclamation, by the pardon of all Crimes and Miſdemeancurs, (f what nature ſoever, 
and if the original Offence be pardon'd, all the Confequences, all the Dependencies upon that Ot- 
fence, all that enſues upon that Offence,are,with Submiſſion, at the ſame time pardon'd. I his my 
Lord ſeems to be prov'd by Cole's Caſe Plow 401. where, after one had feloniouſly woundec ano- 
ther, then comes a Pardon of all Crimes and Miſdemeanours, and afterwards the Party wounded. 
dyes. The original Miſdemeanor being pardon'd all that enſues upon it is -pardon'd, and conſe- 
quently the Murder is pardon'd, by the Pardon only of all Miſdemeanours. Now in our Caſe tis 
plain, the original Offence is going into France without Licence, and that being pardon'd, ail that 
enſues that offence, all the Dependencies upon that Offence, according to the expreſs words of 
that Caſe are pardon'd alſo, and therefore the returning into the Queens Dominions without 
Licence, oy only a Conſequent and a Dependent upon the going into France without Licence, 
is pardon d alfo. Beſides, my Lord, ſo favourable a conſtruction does the Law make upon Acts 
of Mercy, that when the Crown pardons any Crime, the Pardon reſtores .the Man in ſuch a 
manner, as if the Offence had never been committed. And conſequently after this Pardon, 
tis the ſame thing as if the Priſoner had never gone into France without Licence, and if the Priſo- 
ner had never gone into France without Licence, tis plain his coming home without Licence 
would nat have been Treaſon, In Hob. 81.Cuddington v. Wilkins. if a Man commits a Theft, and is 
pardon'd, if afterwards he is called Thief, an Action lyes, tho he is call'd ſo by one that had no 
notice of the Pardon, for that after the Pardon, tis as if he had never been guilty of Theft. 
There is likewiſe another Caſe put there, which ſeems much ſtronger than thePriſoners Caſe, which 
is this, if an Appeal of Felony be brought againſt a Man, and the Defendant prays Tryal by Battel, 
the Plaintiff counterpleads the Barrel, by ſaying, that the Defendant when committed to Priſon 
for his Fellony, broke the Priſon, and fo efcaped, which is a preſumption of Guilt, and ſo takes off 
the Tryal by Battel ; yet tis adjudged, that when the King pardons the Breach of Priſon, this re- 
ſtores the Defendent to his Tryal by Battel, and ris then as if the Defendeat had not broken the 
Priſon at all; yet in this caſe it might have been objected, that though the King has pardoned the 
Breach of Priſon, tho the Proſecution or Puniſhmene for Breach of Piiſon is pardoned, yet the 
Collateral Effect of ic which is the preſumption of Guile upon theParty*s Flight, might remain, eſpeci- 
ally as to the Appellant, whoſe Suit according to the general Rule, the Kings Pardon can't in.i.ence; 
Yet here tis adjudgec, that even as to the Appellant, the King's Pardon of che Breach of Priſon 
makes it as if the Party had never been guilty of it. Now this is ſtronger than the Priſoners 
Caſe, for in the Priſoners Caſe, the Queen's Pardon is only made uſe of, to prevent her own Pro- 
ſecution, and not the Suit of any Appellant, Therefore in the principal Caſe, the Proclamation 
pardoning all Mifdemeanours, pardons the Offence of going into Fance without Licence. And 
that being pardon'd, tis as if the Priſoner had never gone into France without Licence, aud 
without this the bare retirn without Licence will not amount to Treaſon. So that, with Sub- 
miſſion, we take this Proclamation to be a Licence to the Priſoner, to return into the Queen's Do- 
minions Nay, we take ir to be a Pardon, even of che Treaſon of which he ſtands indicted. 
ll. Befides, I would humbly beg leave to offer to your Lorgſhips conſideration, whether a Scotch 

Man that was not in England at the time of the making of this Act of Parliament, be within 

the meaning of this Act. The Act ſays, if any of his Majeſty's Subjects ſhall go into France 
without Licence, if he return without Licence, tis Treaſon. I don't pretend to call in Que- 
ſtion Calvins Cale, which was ar that time at leaſt, a very convenient Reſolution. I don't de- 
ny but a natural born Subject of Scotland, is as to many purpoſes a natural born Subject of England. 


But whether upon the conſtruction of ſo very penal a Law as this is, a Sco.chman is within the 
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meaning of this Law, is the only queſtion. Now, with Submiffion, when che Ad £55 if any 
of his Majeſty's Subjects ſhall go into Hane without Licence, this, according to 4 rcafonable cor; 
ſtruction, ſhall be intended only of Fng/iſh Subjects, ſtrictly ſpesking, that is, thoſe of Englgnd ; it 
mult be intended only of ſuch of his Majeſty's Subjects who were repreſented by the Parlianent 
that made this Law, and who are preſumed to conſent to the making of this Law; dis tles 
Subjects only that may reaſonably be ſuppoſed to have notice of this Law, atid cherefore fris tea 
ſonable that they only ſhould be bound by it, eſpecially in the Cafe of fo ſevere a Law, where 3 
Mans Life, Eſtate, and all that is dear to a Man is at ſtake, There may be a great deal of gif- 
ference betwixt an Act of Parliament, that puniſhes a fact that was before Afalum inſ-, and an A 
which makes that an Offence which was before Lawful, every one of any Nation is at bis Peri] 
to abſtain from committing any Act that is Malum in ſe, and if he commits ſugh an AQ in 22 
Country, he ſeems {ubject to be puniſhed according to the Laws of that Countty where the fach 
was committed. But going into France or any place beyond Sea without-Licence, ſeems only 
Milum Probibitum by this Statute, and therefore when the Act ſays, i4 any of his Majeſty's Subj Cs 
| who went into France without Licence, ſhall return without Licence, ſhall be deem d guilty of 
Treaſon, it ſhall be intended only of thoſe of England; ſuch Subjects as either by them- 
| ſelves, or their Repreſentatives, were conſenting to the making of this Law, there- 
fore I humbly beg leave to put the Caſe ; that if one of her Majeſty's Subjects of het remote Planta- 
tions, as Barbadoes or Antegoa, that was reſident there at the time of the making this Law, ſhouid 
have ſince the Year 1688, gone into France on any private or particular account without Licence, 
and after wards ſhould come into England; would this Subject, who in all probability knew no» 
thing of the making of this Law, be guilty of High Treaſon for coming into England ? Surely this 
would be exceſſively hard. Then if one reſident at Barbadoss or Antegoa at the time of the making 
of this Act ſhould not be within this Law, much leſs ſhall a Scotch man be within it, in regard 
Scotland is a ſeparate Kingdom, that can't be bound by our Acts of Parliament, whereas any of 
the Foreign Plantations are plainly lyable to be bound by Engliſh Acts of Parliament. | : 
Beſides, there is an other Reaſon from the very Words of the Act, u hy a Scorchman that was not 
reſident in Eng land at the time of the making this Law, can't be intended within the meaning of 
the Act, and that is not only becauſe the Act mentions nothing of Scotland, bur becauſe the words 
of the Act are, If any of his Majeſty's Subjects who went into France without Licence, ſhall return 
into England or any other of his Majeſty's Dominions without Licence, tis Treaſon. Now the 
Word (Return) muſt plainly have relation only to that Country where the Party was refidenr 
at the making of the Law, or to the Couutry that he left at the time of his going towards Frances 
But is does not appear that the Priſoner, who is a Scotchman, was in England at the making the Act, 
and he having been proy'd to be a Native of Scotland, muſt be intended to be then in Scotland, un- 
leſs prov d to be elſewhere, and therefore the Prifoners coming into England, can never be within 
the meaning of the word Returning into England, any more than a Man can be ſaid to return to a 
place where he was not before. | | == or 
There is another Objection, (becauſe I will give Mr Attorney only one trouble) and that is that 
this Indictment or Tryal can't in this cafe be in Miedleſex, but muſt be in that County where the 
Priſoner firſt came after his leaving France, which really was Northumberland, as he came from 
Scotland, or at leaſt your Lord{hip will take notice that it can't be Middleſex, Tis a known rule 
that all Indictments and Tryals for Treaſons and all other Crimes muſt be in the County where 
the Treaſon was committed, and tis clear, taking the Proclamation ont of the Caſe) that the 
Treaſon was committed in that County which the Priſoner firſt came into, after leaving France. 
The Treaſon (taking the Pardon out of the Caſe) was compleated by the firſt ſtep made into Eng- 
land: nay, if che Priſoner immediately after his making his firit ſtep into England had returned, 
ſtill it had been a compleat Treaſon, and the party had returned with his Guilt upon him. 
And, my Lord, [do not take it that the party commits a new Treaſon, by his going into a- 
nohter County. Tis true, tts faid, if I ſteal Goods in one County, and carry them into ano- 
ther, this is Felony (tho not Robbery) in every County where I carry them; but even in this 
Caſe, the Law, as I take it, is ſaid to be otherwiſe in Fitzh. Alr. tit. Coron. par. 194. and that 
the Tryal muſt be in the County where the Goods were firſt taken ; but taking this to be Law, 
that the Felon may be tryed in any of the Counties where he carries the Goods he ſtole, as Imuſt 
needs own, the Law is now allowed to be fo ; yet this dependsiupon a different reafon no way af- 
feCting the principal Caſe ; for the reaſon given of this Caſe in Dyer 40. and q. Cołe 2. & Bulwers Caſe 
is, that the Robbery or Felony does not alter the Property of the Goods, and therefore into whatever 
County the Felon carrys the Goods tis a new Felony ; but there tis not that ſpecial reaſon, in the 
principal Caſe, and therefore the Law is not the ſame. Suppoſing the Priſoner had been patdon'd 
the Treaſon in coming into the firſt County of Northumberland without Licence, could he after- 
wards have been puniſhe for Treaſon for coming into the next adjacent County; this would bea 
retty ſtrange conſtruction of multiplying Treaſons. And if coming into every County would make 4 
fel Treaſon a man at that rate may be brought to ſuffer as a Traytor, tho with many Pardons - 
about him: No ſurely, my Lord, tis the original At the Law regards, and the coming into a 
ſecond County does not make it a ſecond Treaſon ; and therefore we take it that the Indiftments 
pr Tecyal in this Cafe can't he in Middleſex, but muſt be in Nortbumberland or ſuch other — 
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which was the firſt Couuty of England that the Priſoner came into. Upon the whole matter, we, 
with great ſubmiſſion, inſiſt, firſt, that her Majeſty's Proclamation amounts in Law to a Licence 
to the Priſoner to come from Trance into Scotland, nay, that it amounts to a Pardon to him even 
of this Treaſon that he is now Indicted for, but if that be againſt us, we in the next place take it 
that a Scotebman not reſident in England at the time of the making this Act is not within the 
meaning of this Act, but if that alſo be againſt us, yet in the next place we humbly inſiſt, th at 
we can t be Indicted or Tryed for this Treaſon in Middleſex, but muſt be Indicted in the County 
where we firſt enter'd __ And tis ſufficient if any one of theſe points are for us, and there- 
fore we humbly hope the Priſoner ſhall be acquitted. wn e 

Mr Raymond. My Lord, If your Lordſhip pleaſe, I'd beg the liberty to offer a word or two on 
the ſame ſide for the Priſoner at the Bar. | | 

I humbly apprehend, your Lordſhip expects no Apology from us, for appearing as Council in 
a Cauſe of this Nature, ſince tis by your Lordſhip» permiſſion granted us in purſuance of an Act 
of Parliament, that we bave this liberty; and I can forget what your Lordſhip has ſaid formerly 
in this place on the like occaſion, that it is as lawful for the Gent. of the Bar to be Council in ſuch 
a Caſe, and that they are as much oblig'd to do their duty for their Client in it, as in any other 
Caſe, wherein by Law they are allowed to plead. 8 55 

I ſhall therefore, the fact being agreed on by both ſides, ſtate it as a Caſe, and ſubmit the Ob- 
ſervations I ſhall make upon it to your Lordſhips opinion. @ | rern, 

The fact is no more but this. | | 444 

Mr Lindſay, being a Native of ſcotland, came into England, and reſided ſome time here; from 
whence he went into France, where he continued a conſiderable time; after he was gone into 
France, and whilſt he was there, the Act of Parliament, upon which he now ſtands Indicted, was 
made. Afterwards the Queen granted a general Pardon and Indemnity ta her Subjects in Scorland 
for all Treaſons, Ce. depending upon which, Mr Lindſay returned into Scotland, and having had 
an allowance of the benefit of it there, he returned into Exgland, coming by the way of Berwick: 
and Northamberland to London. | 

My Lord, I ſhall humbly inſiſt upon it in behalf of the Priſoner at the Bar. 

Firſt, That he is not comprehended within the Words of this Act. | 

Secondly, That if he ſhould be within the Words, yet that he is not within the meaning of the 


My Lord, I ſhall by no means preſume to Arraign the Wiſdom or Juſtice of the Law. makers 
in making this Act, which doubtleſs was founded on great Reaſon, and was very neceiſary for 
the preſervation of his late Majeſty s Perſon and Government. But let it be never ſo Wiſe, never 
foJuft, or never ſo Neceſſary, yet, with great ſubmiſſion, tis a very penal Law, partly, becauſe it 
has a retroſpe& and makes that fact an Offence, which was none at the time when it was done, (for 
before this Act it was lawful for any one to have gone into Fance, between the rith of December 
1688. and the timeof the Proclaiming War with France.) But principaily becauſe it makes the 
offender againſt it a Traytor, therefore it muſt be expounded according to thoſe ſtrict rules of 
conſtruction, the Law has appointed for other Penal Statutes, and muſt never be extended by 
Equity beyond the Letter. © 

My Lord, As to the Penning of this Act, I muſt obſerve there is not one Word in it of Scotland, 
or the Subjects of Scotland in expreſs terms. The queſtion then will be, what other Words in it 
can extend to Mr Lindſay's being a Native of Scotland? the moſt comprehenſive Words ſeem to be 
theſe at the beginning of the enacting part, I any of ber Majeſty's Subjedts, who have, &c. | 

I muſt beg leave to inſiſt upon it, that Mr Lindſay can't be called one of his late Majeſty's Subjects 
within this Act. Ido agree he was the late Kings Subject as King of Scotland, but not as King of Eng- 
land, but this Act being made in England, by the Engliſh Parliament, and uſing the Words, Subjects, 
muſt mean ſach Subjects as that Parliament were able to oblige, which are only the Subjects of 
England, or the Dominions depending on the Crown of England, but not the Subjects of Scotland, 
which is a diſtin Dominion from England. | | 

The King of 1 has a double Politick capacity in him, one as King of England, the other 
as King of Scetland; the two Nations ace abſolutely diſtin, and fo are the Laws by which they 
are reſpectively Govern'd : If therefore the King as King of theſe two Kingdoms, has two ſeveral 
Politick Capacities in him; if the Nations and the Laws are diſtin, with ſubmiſſion, the Sub- 
jects of nece ſſity muſt be conſidered ſo too. | 

I am very ſenſible, My Lord, with what ſolemnity Calvins Caſe in 7, Rep. is ſaid by my Lord Cope 
to have been adjudged ; it ſhall be therefore, with a great deal of ſubmiſſion, to your Lordſhips 
Opinion, and Deference to the Authority of that Cale, if I ſhall ſay any thing that may ſeem to 
Claſh with that Reſolution. „ | * 

I confeſs that Caſe has determined, that Allegiance is a quality of the Mind, and ean't be cir- 
cumfcrib'd by place, that tis due to the Perſon of the King, and becauſe his natural Perſon can't 
be divided, the Allegiance owing to him is inſeparable and indiviſible, and therefore that there 
is an union of Allegtance of boch Kingdoms, and that a man can't be conſider d as a Lieg man 
or Subject, which is all one, co che King as King of Scotland, and not as King of England, and fo 
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- TY beg leave to confider my Lord Coke's foundation, upon which this reſolution is built, and 
ſub mit it entirely to your Lordſhips whether that is able to ſupport it. . * 


- * According to my Lord Cale himſelf in Calvin; Cafe, Ligeance is a true and faithful obedience 
of the Subject due to the Soveraigs, for which the Soveraign is obliged to protect his Subjecl. 
Protect io trabit ſubjectionem, Subjectio protectionem, 7. Co. 5. J... WW 
I ſuppoſe it will nor be pretended that this Obedience due from the Subject to the Sove. 
raign is an abſolute blind Obedience to every Arbitrary Command of. the Soveraigh, but is only 
ſuchi an Obedience as the Law of the Kingdom or Principality or Dominion, has reſpective. 
ly preſcribed for the ng . to pay to his Soverajzn, and the ſame holds as to the Soveraign part 
in point of Protection. ( 
preſcribed and governed by the Law of the Place Where tis due, ic muſt neceſſarily follow, that 
. Where: the Laws are different, the Ligeance of Rule of Obedience and Suhjectioa muſt be dif. 
ferent alſo, and conſequently the Ligeance due to the King as King of England, and the Ligeance 
due to him as King of Scotland, (ſince the Laws of both Nations are diſtin&) muſt be ſeparate and 


_ diſtinguiſhable: Were it not ſo, the ſame AR, if fo in one, mult in both Kingdoms be the per- 


formance of the Subjects Ligeance, and the fame Act, if ſo in either, muſt in both Kingdoms be 
the breach of it. But that char is otherwiſe is eaſy to be proved; as for inſtauce, according to my 
Lord Cołe in Caluin's Cafe 7. Co. 7. 6. The King of England may command any Subject of England 
to attend him in his Wars beyond Sea; but ſuppoſe by the Law of Scotland a Subject of Scotland is 
not oblig d to go with'the King out of the Kingdom, the King commands a N itive of Scollend to 
wait on him out of Scotland beyond Sea, and he refuſes, now by the Law of England las lie broke 
his Ligeance to the King, and yet in Scotland he is as good a liege Subject (not withſtanding this 
refuſal) as any Subject the King has there == In this very caſe of Mr Lindſay, ky his teturn into 
Seotland from France (if your Lordſhip takes the word Dominions in the AQt in as large a ſenſe, as 
I ſuppoſe the Queen's Council would have the word Subjects took, that is, to all the places in 
fubje dtion to the King, tho not dependant on the Crown of England) he was become a Traytor to 
the Queen as Queen of England, which is the higheſt brea h of Allegiance that can bez and yer 

at the ſame time (laying the Pardon out of the caſe, and ſuppoſing there was no Law in Scotland to 
prohibit his coming thither) he was a very good Subject of the Queens in Scotland, and not guilty 
of any breach of Allegiance due to her there. Then certainly theſe two Allegiances are not the 
fame, but'diſtinguiſhable, one owing to the King as King of Scotland, the other owing to the King 
as King of England, and if the Allegiances may be conſider'd ſeparately, ſo may the Subjec (who 
owes thoſe Altegiances, and by owing, of which he becomes a Subject) be ſeparately conſider d as 
fach in reſpect of them, and Suede that Mr Lindſay, being a Native of Scotland, muſt be re- 
2 as a Subject of the Ki 0 18 
gland, and ſo not within the words of the Act for the reaſons o 
re; 1 tas . TOY o ee 
The ſecond thing I begg d your Lordſhips leave to inſiſt upon was, that taking it, that Mr 
Lind(ay, tho a Native of Scotland, ſhould be comprehended within the words, any of bis Majeſty's 
Subjects, yet that this Act did not deſign to extend to any Native of Scotland, and conſequently not 


to him. With great ſubmiſſion to your Lordſhip, there are many caſes in the Books u here Sta- 


tutes have receiv d a conſtruction, contrary to the words, to comply with their intent. The Stat. 
of Glouceſter, Cap. 1. EnaQts, that the Diſſeiſin ſhall recover damage, in a Writ of Entry, founded upon 
the Diſſeiſin againſt him, who is found Tenant, upon which Lit. Seck. 68 f. puts this Caſe, that 


if the Diſſeiſor makes a Feoffment of the Land to B. C. and P. and livery of Seiſin is made to B. 


and C. but D. was abſent, and never would 2gree to this Feoffment, nor take the profics, B. and 
Ci. die, the Diſſeiſee brings a Writ of Diſſeiſin in the Per againſt D. who pleads this matter, tha 
he is Tenant of the Freehold of this Land, yet no Damages ſhall be recover d againſt him. Sa 
in this Caſe, tho the words of the Act in their utmoſt extent would comprize the Priſoner at the Bar, 
if the Parliament did not deſign they ſhould, a conſtruction ſhall be made accordingly. 
That the Parliament did not intend to concern themſelves with Scotland or the Natives there- 


f, appears, with ſubmiſſion, by the Preamble (which is, as my Lord Coke terms it, Co. List. 79. 3 


Key to find out the meaning of the Law- makers) | TW 

The words of ths Pceamble are, that upon the concluſion of the Peace between his Majeſty and 
the French King, it was become neceſſary for the carrying on a Trade between England and 
France, That the Subjects of each Kingdom ſhould have, &c. — I ſuppoſe it will not ve prętend- 
ed that Scatland can be comprehended under the word of England, nor Scetchmen under the words 
the Subjects of eagh Kingdom, that is, of England and France — For if a Scotehman ſhould be took 
to be a Subject of the King of Exgland, yet I humbly conceive he was never took to be a Subject 
of the Kingdom of England ; the word Kingdom is the fame as Realm, and is uſually aplpy d to 


the Land of England, and not to the Dominions dependant on the Crown of England, as on the 
35 H. 8. C. 2. A Treaſon committed in Ireland was adjudged to be a Treaſon committed gut of 


the Realm of England, and Tryable as a foreign Treaſon, Orwrkes Caſe, Ander. 262. pl. 269. But 


if Kingdom or Realms ſhould de taken to have the ſame ſiguification as Dominion, that caſe could 


not be Law, becauſe Ireland was never held to be out of the Dominion of the Crown of Evgland, 
lo that with great ſubmilffon to your Lordſhip, DO in the Preamble affects the rn 
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f cherefore this Obedienge' or Ligeance (which is the ſame) is alogether 


ng as King of Scotland, and not a Sur of the King as King of 
er'd to your Lordſhips he- 
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Flle next thing to be conſider'd is, what the Parliament meant by the words, If any of his Ma. 
Tefty's Subjects, c. and | humbly hope your Lordſhip will think it reaſonable to let that expreſ- 
floa b:explain'd by the word Sues uſed in the Preamble, and ſo interpret them, his Majeſty's 
Subje ds of the Kingdom of Exgland, which this Priſoner is not, and the rather, becauſe to conſtrue 
them to extend to Scotebmen will be an interpretation that will make the Eng/1/h Parliament make 

an offence 2 Treaſon, which will not be in the power of the Eagliſd Government to puniſh, unleſs 
by accident; for if a Scotchman returning out of France into Scotland, contrary to this AQ, ſhould be 
a Traytor, yer he could not be puniſht here, unleſs he accidentally came hither afterwards, becauſe the 

Engliſh Government his no coercive means to fetch him from Scotland hither to be puniſht — bur 
tis otherwiſe in reſpect of the Dominionsdepagyng on the Crown of England, as Ireland, &c. for a 
man may be tranſmitted from England wo Ireland. or Vice Verſa to by Try d, as Collonel Lundy was 
2 Ventr. 314. but Engimd can't compel the Government of Scet and to fend a man hither from . 

thence ro be Tryd, then I humbly conceive that it can't be imagin'd, that the Parliament defign'd 
to make an offence a Treaſon, which can't be puniſnt bur by aceident here, ſince tis below the dig- 
nity of a Government to have offenders againſt their Laws in crimes of ſo high a nature our of their 
power to puniſh But of an Exgliſb Subject it would be otherwiſe, tho he was in Scotland or any 

Forth rince's Dominion, becauſe they might proceed agaluſt ſuch a perſon to Outlawry, and 

upon Attainder confiſcate his Eſtate. N = 1 . . 
Another thing I mult beg leave to offer to your Lordſhip as a proof, that this Parliament did not 
intend in this AR t6 include Scotland, or the Natives of Scotland, is, that the Paragraph which makes 
the taking of a Charter or Grant from the late King Femes to be Treaſon, is ſo far from relating to 
Scothint, or the Scotch, that it does not make it penal for any Eng iſbmun to take a Grant of Honor 
or Eſt ite in Scat ham from the late King Zames,, the words of the Act being to be had or enjoy'd in 
the Kingdom of England or Irelind,- 1o chat the Parliament ſeemed induſttiouſly not to concern 
themſelves with any thing relating to Scotland, and yet doubtleſs they might have made ic Treafon 
for an Exelih-az to have took ſuch a Grant, and there had been as great fenſon ſo to have done, 
if Borel had rhought fit to have meddled, with any thing 1elating to Scotland, ſince the taking of ſuch 
2 Grant in Scot lin by an Engliſßman from the late King Zames had been as great a derogation to the 
Ligeande owing to the King, as if it had been of any thing in England the acceptance of ſuch a Grang, 
amoundn? to an acknotyledgrient of another Power befides the Kings,. So that for theſe reaſons, 
1 wavy inſiſt upon it, that the Parliament did not intend to include any Scotehman within this 
Ou odd ie / EP 
But, u Lord, taking it thatMr Lindſay, tho a Native of Scot/axd, ſhould be within both the words 
and meaning. ot this Act, yer I muſt ſubiyirit to your Lordſhips Judgments, whether this Atcould | 

- bind hit, he being beyond Sea, viz. in France, at the time when it was made. I do agree that if an 

of the Scors have Lands, c. in Eng/21d, they ſhall be 1 to pay all Duties impoſed by A& of 

f Parliament on thoſe Lands. I do alf6 agree, that every Scotchman reſident here, is bound by all the 

i Laus of the Land, and ſo all are all Foreigners whatſoever, (be they Danes or Swedes, or of whatſo- 

. ever other Nation they be) Who live here under the King's Protection: But as ſoon as they are gone 

out of the Kingdom their Allegiance, which was but local, ceaſes, and they are no longer obliged 

by. tie Lows of England. It moſt be agreed, that no Erg/i/h At of Parliament can bind 
. $:2Hta74;>, r, as I humbly apprehend, the Scotch whilſt out of England, if ſo, then how could this 
Prifoner be bound by this AQ, being 4Scetchman, and out of this Kingdom, at the time when the Act 
was made? Wirk great Submiffion, his coming into Exglund alone could not ſubject him to this Law; 
for there leems to be a great difference between this Ac and other general Acts or Laws of this Place: 
For, as I faid before, If a Scotehman comes into England, and inhabits here, he is lyable to all the Laws 
then in force, and thall be puniſhed for the breach of any of them, becauſe he was before protected by 
" "thoſe Laws, and therefore muſt be obedient to them. But in this caſe the Subjection to the Law, 
and the Offence began at the ſame inſtant, for before his Landing in Englend, this Law had no power 
over b, and the very Act of Landing made the offence in this Indictment; "twill be therefore 

eine ſevere to conſtrue that Act, which only makes the Priſoner lyable to the Law, to be a 

Fe of fit As to this matter, there will be no difference between a Sco/chman or a Pane, Both 

Wen here, are bound by the Laws, neither when abſent. Suppoſe it ſhould be enafted, that if a 
Pure fhonld land in England without Licece from the King he ſhould be a Traytor, and a Dune not. 
* Tif-ains ſuch Aft ſhould come into Englund without ſuch Licence, would he be a Traytor ? with 
knmble fubmiſiion, Not: Such Act might amount to a Prohibition of his coming, and make him be 

fed as an Alien Enemy, 7 Co. 6 B. as Perkin Warbeck was in Henry the VIIth's time, bur could not 

wake him a Traytor, becauſe he owed no Allegiance o the King, nor Subjection to the Law, at the 
e when the act was made. As to the Priſoner, having been in Exgland, and having refided here 
ce, that, I kombly think, will make no difference, becauſe his SubjeCtion to the Exgliſb Law 

C4:ije4; as ſooh as he ftepr off from the Engliſb Shore. . tp 5 
Wat, ſhall ber leave further to inſiſt upon for the Priſener (ſuppoſing your Lordſhip ſhould be 
-* Jpintcn agairſt him on the former points) is, that this Evidence don't maintain the Indictment. 

- 16 Indiftment is for returning without Licence from France into England, the Evidence is that he re. 

re. at of France into Scotland, and from thence into Eng/end. The Act of Parliament is, that i 
roof kes n c. return into this Kingdom of England, or other his Majeſty s. Do- 
ons the meaning of which, we for the Priſoner humbly take to be, that the firſt coming ory 


ſuch Perſon as is within the Act into any of his Majeſty's Dominions ſhall be the Treaſon, and that 
the Act did not intend to make every ſeveral coming into every diſtinct Dominion, a new Treaſon, as 
if ſuch a Perſon ſhould come out of France firſt into Scotland, then into Ireland, thence into Fenſey, 


my Lord, the words are without Licence from his Majeſty under his Privy Seal. But tis not ſaid Privy 


. 


and ſo into England, the Act, with n not deſign to make this Perſon lyable to be in- 
died for tour Treaſons: But that into what Dominion he firit came, for that he was a- Traytor and 
1 and that conſtruction ſufficiently prevents the Miſchief and Danger, the Act delign' to 
arm againſt, tor it a Man ſhould come without Licence into any one Dominion, and is lookt on as 
a dangerous perſon, the taking away his life will prevent any future miſchiefs from him; if he has 
a Licence to come into one, tis io be believed with a great deal of Reaſon he may be truſted in any 
other of his Majeſty's Dominions, or elſe his Majeſty would never have granted him a Licence to 
return into any of his Dominions, where he would , equally capable of putting infexecution any dan- 
gerous practices againſt the Government. It that ſhould be the meaning of the Act, then, with fub- 
miſſion, chis Indi&ment ought to have been for coming into Scotland, which was the place he firſt 


came into, for there was the Treaſon, and not for coming into Exgland. Beſides, if the coming into 


Scotland was the firſt and only Treaſon puniſhable by this Act, then we muſt offer the generalPardon 
of Scbrland in the Priſoners Excuſe : Not, my Lord, that I can pretend, that a Pardon in Scotland can 
pardon a Tre ſon in England, but we mult beg leave to inſiſt upon it as amounting to a Licence to 
return into Scotland: I do expect that it will be objected that the Licence which this Act appoints; 


muſt be under the Privy Seal of Eg land, which this Scorch Pardon cad the pretended to be. - I confeſs, - | 


Seal of England, and tho generally ſpeaking, when an Exg/iſh Act mentions the Great Seal or Privy 


Seal, it muſt be took to be rhe Great Seal or Privy Seal of Englund; yet in this Exgliſb Att, if your 


Lordſhip will conſtrue the words, His Many Subjects, not only to be his Subjects as King of Eu- 
gland, but as King of Scotland, or any other Nation; if your Lordſhip will — Words, Do- 
minions, to be not only the Dominions dependant on the Crown of Exg/and, but allo all other Do- 
minions of which his aſty was King, as Scotland, by parity, the werds Privy. Seal, 23 to be 
extended to all rhe Privy Seals the King has, as King of Englund, or King of Scotland, and if ſo, then 
fince the Queen has in her Proclamation, declared that her Pardon ſhall be took as beneficially as if it 
had been under the Great Seal, but the Gremt Seal includes the Privy Seal, and is of greater Efficacy. 
We humbly hope, that it will be as beneficial to the Priſoner, as if it had been under the Privy Seal, 
nay, rather more, becauſe as to Scetlund it pardons the Oftence, for tho the return is afteg the Pardon; 
yet it pardons the going into France, which is the Foundation of the Crime, and without which the 
returning into Scotland, or any of his Majeſty's Dominions, was no Offence. This is the uſe che pri · 


05 my would make of this Pardon. I can t preſs it as a Pardon of an Eng/iſh Crime, tho, with great 


ubmiffon to your Lordſhip, ir ſeems ſomething ſtrange; that Mr Lindſay, ſhould by virtue of this 


Patdon be a very good Subject of the Queens in Scotland, and have all the ſame Liberries other of 


his Countrymen have there, and yet that he ſhould be a Traytor againſt the Queen here in England, 


chat he ſhould be within the Queen's ProteCtion there, and out of her Protection here, and yet at che 


- 


. 


fame time that his Allegiance to her can't be ſevered, nor he conſider d as a Subject to her, as Queen 
of Scotland, and not as Queen of Exgland. 5 33 | 
But admitting the Pardon will not avail the Priſoner in any reſpect, and that your Lordſhip 
ſhould be of opinion that his coming to England is a Treaſon, notwithſtanding he returned from 
Fance into Scotland firſt; then I muſt inſiſt upon what Mr Williams has before mentioned, that this 
Indictment is ill, and that he oughr to have been Indifted in the County which he firſt came into, 


which was impoſſible to be Midd/z/ex; and I muſt ground it on the general rule, that all Crimes 


are Local and Inquirable by the Grand Jury of the County where they are Committed, even in Bat- 


' rexies, which are Tranſitory in Actions; yet, with ſubmiſſion, Indictments are Local, and muſt be 


enquired of by the Grand Jury of the County where they were committed. My Lord, I ſhall 
Treſpaſs no longer upon your Lordihips patience, only juſt beg leave to ſay, that upon the whole 
matter, for the Priſoner at the Bar, I humbly inſiſt uponir, That he being a Nativeot Scor/ard is not 


within the Words of this Ack: For if he ſhould be within the words, yet he is not wichin the 


meaning of he A&. But if both thoſe points are againſt me, that, as this Cafe is. he is rior 
obliged by it. If I ſhould fail in all theſe, then I muſt have recourſe to the conſtrutt on of the 


Act, chat it intended only to make the firft entry into any of the Queens Dominions, Treaſon, . and 


conſequently that this Treaſon was upon his return to Scotland, and ought. in the Indictment to 
have been laid as fuch, for which reaſon I humbly conceive that the Indi&ment is not only ill, but 


the Pardon will amount to a Licence; but if your Lordſhip ſhould be of opinion he is indictable for 


coming into England, that then the Indictment ought to have been laid in that County where he 
firſt came into. If any of which poinis hold, with ſubmiſſion, the Priſoner can't be tound guilry on 
this Indictment. But your Lordſhip will be pleaſed to direct the Gentlemen of the Jury to acquit 


| him, which I humbly pray in his behalf. 


Sir Tho. Potois. My Lord, I have obſerv'd theſe Gentlemen in the method they have gone, and 


will follow them in the ſame manner to give them an anſwer. What we have ro. ſay, will be no- 


ching but with reſpeQ to the Law, as it now ſtands upon the Act of Parliament, whether the Caſe 


deſerves Mercy or no, is not the queſtion here, that will be conſider d in another place. Our part is 


to maintain the Law as it ſtands, with reference to this Indiftment ; it muſt be owned that 2 Crone 


4 
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deal of that which has been ſaid might have carried 1 1 with itz if it had: been Pleaded dn Sgr. 

and, where the Prociamation was made; but to make uſe of it here in Exg/ord, as having any force 
in this Caſe; is n-r ageeable to Law or Reaſon. - Firſt, No Man can ſay a Pardon, if it had cen un- 
der the the great Seal of Scotland, could Pardon a Crime committed here in Find „ but ir is not 

ſo, tor it is not under any Seal at all. Bur ſuppoſing it were to be taken in the extent they would 
have it, yet it would not be a ſufficient Pardon in this Caſe.” For theſe two itlings muſt be conſi- 
dered. Fitſt, Iris a Pardon only of Crimes committed in that Kingdom. Secondly, It cannot he 
Pardon of a Crime committed fince that Pardon granted; for we muſt mind the date of chat Pardon, 


and the Crime hetis Tryed for. The Scorch Pardon is dated in March, 1704. that was March, was 


Twelvemonth. No mancan ſay a Proclamation in that Kingdom can Pardon a Crime that was com- 
mitted afterwards.” Nowy this Crime was committed in December laſt, for then it was he returned 
into England; therefore that Pardon can never extend to this Caſe. So that theſe two things if con- 


_ fidered will be ſufficient to anſwer all that has been inſiſted on by way of Pardon. Firſt, It is a 


Pardon of an other Kingdom for Offences committed againſt the Crown of Scotland; wheræas this 
.Inditment is for an Offence committed againſt the Crown of England. And Secondly, It was Grant 
ed ar a'timeprecedent to the time of this Ottence committed: But next they ſayſthe Pardon in $c9- 
and will amount to a Licence from the Queen to go into Scotland, and that then by ;conſequenee he 
Was free to come into England; with ſubmiſſion, we think they cannot make ſuch an inference, ſor 
the Queens Pardon cannot extend to ſuch a double purpoſe. Suppoſe the Queen had expreſly Fax- 
doned his going into France and returning into Scor/and, that would not have amounted ro a Licence 
to come into England. So that we deny their Inference, that the Pardon in Scorland amounts to a 
icence to come into England. Bur in the ſecond place, if the Queen had exprelly given him a 
icence to go into Scotland, (tho I do not admit that to be the Cale) yet I den that that would 
have been a Licence to come into Exglanl. If the Queen under the Privy Seal of Scotland ſhould have 
admitted him to have come into Sceti and, yet that would not have been a Licence for him to come in- 
to Huglani, for it would have been a Spec al icence to go to one place, which can never be reckom d, 
in ſuch a Caſt as this is, a Licence to zo to an ther place in anothe Kingdom; for the King or Queen 
might perhaps think fit to Licence one to come into Scotland, and yet not think it convenient to Pn 


| | cence him to come ſo near their Koyal Perſon, as he would be here in Fngland. Su that there is no 


ſuch Licence in chat Pardon, as is inſiſted on, and it there had been yet it would not have had that ope· 
ration to Licence him to come to England The next thing they ſpeak moſt fully to (and which is very 
derable, it they make it out) is, that the words of this Act of Parliament, upon which the I 
iQtment is founded, or at leaſt the meaning of them, cannot be extended to à Native of Scotland. 
As for the words of the Act we need do no more than read them, to make. it re be otherwiſe, 
It is obſerv d by them very truly, that Scotland is no part of the Kingdoin of England; but they muſk | 
admit ir is part of the Dominioris of the Queen of England, tho not part of the Kingdom of Engi 
and. They would do little ſervice ro the Subjects of Scotland, if theyſhould endeavour to overthro 
Coluins Caſe, which was To ſolemnly determined near a hundred years ug, which. enables them q 
Scotland to come into England and enjoy the ſame priviledges here, as the Subjects of Englend do, 
certainly, as they are let into all theſe benefits by the reſolution of that Caſe, ſo they are at the ſame 
time the Subjects of the King or Queen of Eneland; that the words therefore of the Act are againſt 
them, nothing can be plainer, if any of his Majeſty's Subjects, who fince the IIth of 3 


| 1688, have gone into France —— This leaves them no room for PO it ſays.not, if any of the 
i P 


Subjects of the Kingdom of Exgland, but if any of his Majeſty's Subjects; ſo that whoever was 


Subject of the late King is within the Act. The words are without any reſtriction whatever, If 
Majeſty. But᷑ then they ſay, if the words ſhould extend to it, the meaning of the Act cannot: with 
ſubmiſſion; we think the Caſe before you is within the words and meaning of the Act, and withs. - 
in the miſchief which the Act provides againſt. For at the time this Act was made it being taken 
notice of, that upon the Peace concluded there would be a door opened for a communication between 


any of his Majeſty's Subjects, and they will not deny but that a Scotch. man was 2 8 85 of his late- 


England and France, and that many perſons who had reſorted thither,who had been a ually in Arms 


there, and other di ſaffected perſons, might take advantage, and be encouraged from chence, to form 


| and catry on Treaſonable deſigns and practices againſt his Majeſty's Perſon and Goyernment. There- 


fore to obviate that miſchief, this Act was made in ſuch genèral words, That if any of his Majeſty's 
Jubjects who had gone voluntarily gone into France, ſince the time mentioned in the Act, without 
Licence, let them be Born where they would, whether they were of the one Kingdom or the other, 
the miſchief of their returning without Licence was equal. And by copſequence.it was the mean-, 
ing of the Act to exclude one as well as the other, for the deſign of the Act was. to prevent the 
danger that might ariſe by ſich perfons coming over. But as to this preſent Cafe, if what the 

Witneſſes have ſaid be true, it would be very miſchievous indeed if à perſon that had been reſident 
here for neartwenty: years;as the Priſoner was, by his own Wiwmeſſes.and aftcrivaids went into Fance 
without a Licence, if he may be allow d to return back again without a Licence, becauſe not origi- 

_ 4 Native of England, by the ſame rule all thoſe perſons that had done the like both of Sroz- 
laed and Ireland would be at Nberty to 1eturn alſo, becauſe not Natives of England, which was nor. 
ſutely the meaning of the Act of Parliament nor ought the conſtruction of the words to be ſo taken; 
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Att in Scotland, but putting it in Execution here in Exgland on à Scoicb- man that had been long an 
Inliabitant bere before. My Lord, the next thing that was inſiſted on, is, that if he be ſuch a Sub- 
je& as may be conſtrued within this Act, and if the Pardon ſhould nor have the Effect they contend 
tor, yet they ſay this Indictmenr is laid in the wrong place, ir ought to have been laid in the County 
where hefirſt arrived: There need little to be ſaid to this, becauſe the Proſecution is made where the 
Party was apprehended, The ObjeQion they make, is that which would render it impracticable to 
Proſecute any for this Offence. For how is it poſſible. to know where a Man firſt privately arrived? 
Thar which is enough to charge him, is that he was firſt found in ſuch a Place in England; for it is 
not ſaid in the Act that they ſhall not return to this or that Country, but not to England. And then 
where ever he is found in England, there the Indictment may be laid againſt him. And the Caſe of Fe- 
lony comes home to this Point; The Man that Steals Goods in one County, may be Ind icted in any other 
County where he carries them. So he that returns into Eagland contrary to the Act, where. ever he is 
apprehended he carries the Crime with him. And it does not appear, bur that this is the firſt Place 
where he was found. They ſay it is impoſſible to come from Scotland into Middleſex wirhour firſt 
coming into ſome other County; but it is agreed that this is the Place where he was firſt Apprehend- 
ed. Therefore upon the whole Matter, the Fact being confeſt, we inſiſt that he is within the 
Words and the Meaning of the Act, and within the miſchievious Conſequences which are intended 
to be prevented by it. | fe. as | | 
Mr. Arr. Gen. My Lord, I would not ſpeak any thing. to aggravate Matters againſt the Priſoner, 

but there have been ſome things faid by his Council which I think fit to be taken notice of —They 
have given him a Character for his Faithfulneſs to the Queen, and called ſome Witneſſes to it. And 
Mr. IAV illiams was pleaſed to ſay, his owning the Facts charged againſt him in the Ind ictment. 
(whereby he ſaved the Court and the Queen's Council a great deal of Trouble) was an Argument of 
his Sincerity.— only ſay, I believe he had a better Opportunity by other Methods to have ſhewn ir. 
My Lord, Every one knows from whence he came, (vis. from France) and how long he ſtay'd there, 
and in whoſe Service. And it would have been a better Argument of his Sincerity, if he had given 
an account of his Knowledge of what paſſed in France, while he was there, and probably would 
have been of more advantage to him than ſaving the Trouble of proving what he knew we were ready 
and able to prove. "== | : ; 

What has been ſaid as to the Act in General is ſomething ſurpriz ing to me, to hear any Eng/i/h-man 
complain of the hardſhip of this Law, on which the Priſoner is Indicted, which was made for the 
Preſervation of the King's Perſon and the Government, and by the Wiſdom of the Nation thought 
neceſſary. But as to the Matters of Law, the Priſoner's Council have inſiſted on, they are reducible 
to Two Heads. ” 4 Vo 

Erſt, That the Queen's Proclamation in Scotland, F Her Subjects of Scotland of all Trea- 
ſons, Cc. Amounts to a Licenſe to return to Scotland, by pardoning the Offence in going to France: 
And every Subject of Scotland may lawfully come thence into England. — 

Secondly, That the Priſoner ought to have been Indicted in the firſt County into which he firſt re- 
turned, which is impoſſible to be Middleſex. : ED. | | 

As to the firſt Matter, it has been ſaid, that a Native of Scotland is not bound, nor can be pu- 
niſhed by a Law made in Eng/and. And the Council, tho' they have not deny'd the Authority of Gl. 
vin s Caſe, yet they do ſeem to diſlike the Reſolution of it. Now he is (according to Calvin's Caſe) 

2 Subject of Egland. That Caſe was more beneticial to the Subjects of Scotland than to the Subjects 
of England, and ir has been always allow'd to be Law ever fince. But, my Lord, we are not to con- 
ſider this Gentleman in this Caſe, as a Scoteh- man abſolutely, but as a Scotch-man here in England. 
How far an Act made in Exgland would affect a Scotch-man that ſhould return into Scotland, I need not 
meddle with. But the Queſtion here is, whether an Act of Parliament made in Exgland will not bind 
every Perſon that is Reſident here in Exgland. Now the Priſoner was Reſident here in England with his 
Family, and went hence to Fraxce ; and by the Law every Scotch man, reſiding in England, is an En- 
gliſb man, and hath Right to enjoy the Privileges of an Exgliſb man. This is the Reſolution of Calvins 
Caſe. I willgive butone [nſtance of this : The Act of Navigation made 12 of Car. 2. requires in many 
Caſes of Goods Imported, that the Maſter and three fourth parts of the Mariners ſhall be Exgliſb. 
The Act of 14 Car. 2. Chap. 11. of Frauds, declares that any of Her Majefties Subjects of Exgland, 
Ireland, and the Plantations ſhall be accounted Exg/:/h, and no others. 

Now the Natives of Scotland Inhabiting in England, or Ireland, have always been allow'd to be 
Erglifh or Iriſh within the Act of Frauds, and have enjoy'd the Privilege ever fince of being Maſters 
of Ships, and the ſame hath been allow'd them on all Trials in the Court of Exchequer, that is accor- 
ding to Calvins Caſe, That to all Intents and Purpoſesa Scotch-man being in England, enjoys the Pri- 

vileges of an Engli/h-man, he is a I of the Crown of England. | 
But give me leave, my Lord, to confider how the Priſoner comes to be affected by by this Act; not 
as being Her Majeſties Subject living in Scotland, but he is bound by this Act as he isa Subject reſiding 
here in England. For as to what they ſay, that his Offence is going into France, that is not the Mat- 
ter he is Charged with; that is the Deſcription of the Perſon that falls under the diſability of the Act, 

a Man under theſe Circumſtances.) But his returning from Fance into England (being a Perſon de- 


cribed by the Act) is the Offence. | 
| F MT 


| (186) | 

My Lord, his Returning is the Offence; not his Returning to Scotland, but Returning to Exglaud, 
or any other Her Majeſties Dominions, bound by the Acts of Parliament made in England. The A 
is, If any of His Majefties Subjects return: And every Scorth-man, that reſides here, is a Subject of 
the Queen. Every Law that is made in EAgland will bind: every Scotch. man that reſides here, and 
this will bind him from Returning into England without Licenſe ; which is all that is in this Caſe. 

It hath been objected, The Act cannot bind the Scote here, becauſe they have no Repreſentative in 
Farliament. But that is not ſo: They may be Freemen of Corporations, and are capable of being 
Freeholders, and as ſuch, may be repreſented in Parliament. The penning of the Act ſhews the 
Parliament intended to include all Subjects that might in the utmoſt Latitude be called Subjects. 
The Words are, [If any of His Mafefties Subjects that have gone into France, ſhall return into 
England.] So that the Act ſays, They that were His Majeſties Subjects, and went into France, 
and did return, ſhall be guilty : Therefore what hath been ſaid of the Laws of England binding. 
eite oof er see re 

The Council for the Priſoner have argued, That the Proclamation of Indemnity in Scotland, is 2 
Licenſe to return into Scotland. I would fain know where they find that. If there were à Par- 
don under the Great Seal of Egland for all Offences committed, I would be glad to know whether 
that would be accounted a Licenſe to return into Scotland. Na, certainly. They have ſaid, that 
the Matter that hindred the returning to Scotland, was the Offence of going to France without a 
Licenſe; which Offence is remitted by the Pardon: That is plainly a Miftake': For the Act had not 
Regard to any Offence in going to France, referring to the- 11th of December, ' 1688. when, and long 
atter, ir was not any Offence to go thither without a Licenſe; every Man, till the War was de- 
clar'd, might have gone thither without Licenſe : - And yet by this AQ, thoſe that went between 
that Time, and the War declared, as well as thoſe that went during the War, are prohibited to re- 
turn without Licenſe; ſo that the Pardon, which they rely on, cannot avail the Priſoner : For the 
Act did not regard Crimes committed; but, as the Preamble is, it was made to prevent an Inconveni- 
ence, which might follow by diſaffected Perſons returning, who might form and carry on Traiterous 
Conſpiracies againſt the late King and the Government; and the Parliament looked on Perſons to be 
diſaffected that left their Country, and went and ſtayed in France after the late King went thither z 


and therefore judged it not reaſonable to have ſuch truſted here, without the Government ſhould: 


Licenſe their Retuſn. 1 1 | 
The Perſons mentioned in the Act are characterized : So that, as to the Matter of the Pardon (if 


it were an Engliſb Pardon) it would not bring them from under the Act. Beſides, any Licenſe or 
Pardon in Scotland cannot indemnifie them from an Act made in Eng/and.—The Law and the Seals 
of each Kingdom are Diftinct: And an expreſs Licenſe under the Seal of Scotland to return to 
England, nay, an Act of Parliament for that Purpoſe there, would not avail; for no Act of Scotland 
can take off a Diſability laid on by any Act made in England. For this Act is a baniſhing them 
from England, unleſs the Queen give a Licenſe to return. | * bees 

My Lord, it is an extraordinary thing, which they argue from the Preamble of the Ad, that 
mentions the carrying on the Trade between England and France; and Scotland being not named, 
the Aft ſhall not extend to the Scotch- men. I do not ſee what can be gathered from that.— The 

Scotch. uen reſiding here are conſidered as Exgliſb, and being here, are bound by the Exgliſb Laws; 
elſe the Scots would be in a better Condition here than the Exgliſß: But, my Lord, that which we in- 
fiſt on, is, That the Scote, teſiding here, are to all Intents Exgliſbmen; That they are ſubject to the Laws 
of England, and bound by them. The going firſt to Scotland will not avail the Priſoner; for the Of- 
fence is returning to the Place from whence he went, that is, England. Whether his returning to Scor- 
land be an Offence within this Act or not, is not material: Nor whether an Act of Parliament made 
in England can baniſh a Scorch- man from Scotland: But it is, that an Act of Parliament in England 
may prohibit any Scoteh- man, or any other Perſon, from returning out of France into England. 

My Lord, The next Matter, which they mightily inſiſt on, is as to the Place of the Trial; but if 
that Objection ſhould prevail, it would make the Act ridiculous and uſeleſs. For then it would lye 
on the Queen's Councel to prove, where a Perſon, who privately return'd, and got into the King- 
dom, firſt landed. But the Act fays [If they ſhall return into Exg land.] And where-ever he is 

found, thither he is returned. There was an extraordinary thing ſaid indeed; That if we can make 
it Treaſon where-ever he is found, then he may be try'd in every County he comes into; altho' he 
be pardoned or tried for returning into one County. Certainly that will not be ſo. For the return- 
ing is but one Treaſon: And tho he may go into ſeveral Places, yet when he is tried in one Place, 
and convicted, and pardoned for that, it diſcharges him wholly : For the returning is but one entire 
Offence, tho having been in many Places; the Queen may proceed againſt him in any one of them. 
It is like the common Caſe of an Eſcape. An Eſcape is an Eſcape in every County where-ever the 
Party goes afterwards: And the Party eſcaped, or the Sheriff, may be proceeded againit in any Coun- 
ty whither the Party eſcaped goes, as well as in that whither he firſt eſcaped. And without this be 
ſo, the Act can never be put in Execution. 4 8 

My Lord, I think this is the Subſtance of what they have ſaid, That an Act made in Exgland will 
not bind a Native of Scotland. We think an Act made in England will bind ſuch a one reſid ing in Eng- 
land, Now the Priſoner was reſiding in England for 20 Lears; and he is both within the direct 
Words, and within the Intent and Meaning of the Act. There are a great many of them that ate in 
France : And I believe the Parliament never intended to leave the Scots free to return into Eu _ 

| . 


more than the Engliſb. 
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Mr. Lindſay. My Lord, I defire to know whether the Queen's Licenſe does not ſet us free as well 
in England as in Scotland? And whether one that has a Licenſe to come into Scotland, may not come 
into England too. 8 „„ ne 8 5 
Mr. Arr. Gen. One may be brought to a Trial here, tho' he had a Licenſe in Scotland. 5 
Mr. Lind/ay. My Lord, Her Majeſties Pardon extends further than a Licenſe ; it reſtores to all 
the Privileges I had before. | ; LE | 
L. C. J. Holt. If I rake you right, you mean this Pardon in Scotland ſecured to you all the Ad- 
vantages you had at the time of your Birth, or at any time before your Departure out of England; 
ſo that you are not to be impeached or convicted of any Crime you have committed againſt the 

Laws of Scotland; but you are thereby upon the ſame Foot, and have the ſame Rights and Privile- 

ges as any other Scotch Man hath that never offended, and every innocent Scorch-man hath a 
Right and Liberty to come into Exgland when he will. Which is very true, that the Pardon dif- 
charges all Diſabilities and Incapacities that you have incurr'd by any Offence committed againſt the 
Laws of Scotland, but not any committed againſt the Laws of England. That is, ſuppoſing the Par- 
don had been ſubſequent to your Return into Scotland, and that your Return hither had been High- 
Treaſon by this Act. | | e 

Nr. Lindſay. My Lord, I think this Pardon reinſtates me in all the Priviledges I enjoy'd before. 

L. C. F. Holt. I tell you no; it only reſtores you to the Privileges that you had as 2 Scotch man, 
and which you would have loſt, if convicted of thoſe Offences by the Law of Scotland, but exemprs 
you not from any Puniſhmenr, to which you were then obnoxious by the Law of England. | 

MV. Att. Gen. My Lord, I would ſay but this only, that ſpeaking of the Pardon, as a Pardon, it can- 
not pardon a Crime before it is committed. If the Fardon granted in Scotland would pardon a Crime 
committed in England, yet it would not pardon a Crime committed afterwards. | 

IL. C. J. Holt. But obſerve what he ſays ; ſays he, 1 this Pardon made a Free Scotch. man, and it 
is to be admitted that the Pardon of Scotland has that Effect; and if (ſays he) this Pardon has made 
me as Free a Scorch-man as | was before, Ergo, I may come into England as well as any other Scotch. 
men that was under no Diſability. | : 
Mr. Att. Gen. My Lord, he is bound by the Laws of England, as he reſided here; it has been the 
conſtant Practice. He does not pretend that he had King Wz//zam's, or the preſent Queen's, Licenſe 
to come into England, only that he had the Queen's Licenſe to come into Scotland, | 
L. C. FX. Holt. You hear what he ſays. | | 
Mr. Soll. Gen. My Lord, the ſeveral Facts alledged in the Indictment are admitted to be true, 
except thar the Priſoner was a Subject ro his Late Majeſty ; and, that his Return into England, ſince 
the 14th of January, 1697. was without Licenſe. | 
Tis objected, He was not a Subject of his late Majeſty within the meaning of the Act, becauſe 
he was a Scotch-man. : | 
Whoever is Born under the Liegeance of the King of England, is a Subject of the King, and *tris 
admitted Mr. Lindſay was ſo Born. | 
It has been likewiſe objected, His Return was not without Licenſe. 5 
Tis not pretended he had ſuch a Licenſe as the Act of Parliament ſpecifies, and the Indictment 
mentions, a Licenſe under the Privy Seal to return into England. ; 

But *cis inſiſted on, That the general Pardon in Scotland does, by Conſtruction of Law, amount 
to ſuch a Licenſe, EE g 5 

It can't, ſurely, with any Colour of Reaſon, be arg'd, That ſuch a Pardon ſhould be conſt: ed any 
farther than a Licenſe to return into Scotland; and ſuch a Licenſe would not* excuſe the Pritoner. 

My Lord, this Pardon in Scotland can have no Relation to the Offence in queſtion. A Pardon in 
that Kingdom cin't extend to any Crime, which by the Laws of Scotland can't be there puniſh'd; 

But had that Pardon, which paſs'd in Scotland, been under the Great Seal of England, it could have 
been of no Service to the Prifoner. Asa Pardon it could not, becauſe tis precedent to the Offence, 
and it can't by any implication amount to a Licenſe. ' 

The Reaſon offer d, why it ſhould be fo conſtrued, is, That the Offence, whereof the Priſoner 
ſtands indicted, is of a complicated Nature; That it conſiſts of Two Parts, Going out of England in- 
to France, and Returning out of France into England; That the firſt Part of this Offence, his going 
to France being pardon'd, he can't be proſecuted for his return. | 

The Suppoſition whereupon this Argument is founded is a Miſtake; for after the 11th of Decem- 
ber, £688. any Man might, before the War was proclaim d, have, without any Offence, gone into 
France: And therefore his going thither after the 11th of December, 1688. is no part of the Crime, 
but a Deſcription of the Perſon, whoſe return without Licenſe was enacted to be High Treaſon. 
Mr. Conyers. My Lord, the Priſoner inſiſts on the Benefit of Her Majefties Proclamation of Pardon in 
Scotland; which, as has been already taken Notice of, bears Date in March, 1703. and cannot extend 
to pardon a Treaſon ſince that time; the Treaſon for which he ſtands charged was not till Decem- 
ber laſt, then he came into Eng/and without Licenſe of the Queen, he voluntarily went into Fance 
without Licenſe fince the 1 1th of December 1688. he came back into Eng/and without Licenſe in 
December laſt, and for that he ſtands charged with Treaſon by Virtue of the Act of Parliament in 
the Ninth Year of the late King; but the Inference he makes from this Pardon by the Queen's Pro- 
clamation in Scotland, is, That he is thereby reſtored to all the Privileges of a Scotch Subject, and 
_ ronſequently may freely come into the Kingdom of Exgland as any other of Her Majefties © 085 
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departing into France, and remaining there for ſo long time 


to all Purppoſes, as if he never bad offended ; and tho the Pardon can't have ai Pact by outing | 
e puttin 
tas 


3 8 
Subjects of that Kingdom may do: Now the Pardon in Scotland can only extend to exempt him from 
Puniſhment for any Crimes committed in that Kingdom, and he can have no Benefit of it for a 
Crime · committed againſt the Laws and Statutes of Exgland, which isa diſtinct Kingdom, and govern d 
by diſtindt Laws: And ſuch Inference as he makes from this Pardon is both againſt the very Words 
and Meaning of the Act of Parliament upon which he ſtands ind icted: The Words are very Expreſs 
and Plain, Any of Her Majeſty's Subjects, who have at any time, ſince the 1 1h Day of December, 
1688. Voluntarily gone into France without Licenſe, (as the Priſoner Confeſſes he did) and after the 
14th Day of Zanuary, 1697. ſhall return into Exgland, or any other Her Majeſty's Dominions, wich- 


out Licenſe— ſhall be judged Guilty of High-Treaſon. He was reſid ing in England after the 11th of 


December, 1688. he went trom England into France, and is returned into England without Licenſe 
lince the 144% of January, 1697. and fo is within the Expreſs Words of this Act, and the Intent of 
the Act will appear by the Preamble. The Miſchiefs and Inconveniencies apprehended at the mak- 
ing of this Act were, That the Freedom of Going and Coming out of England into France, and from 
France to England, by the Reſpective Subjects Teach Kingdom after the Peace, might be an Encou- 
ragement to ſuch of the King's Subjects, who had been engaged in Traiterous Deſigns and Conſpira- 
cies againſt His Majeſty, and who might he encouraged to Form and Carry on Treaſonable Deſigns 
and Practices againſt the King and the r. to come out of Fance into Englund: The Per- 
ſons from whom thoſe Dangers were apprehended were ſuch Perſons as are deſcribed in this Act, and 
therefore for the Safety and Preſervation of His Majeſty's Perſon and Government, the Intent of this 


Law was to prohibir their Returning into Exgland without ſuch Licenſe from His Majeſty under His 


Privy-Seal. T8 ue. e 
J. C. 7. Holt. Have you any more to ſay? Or have you any thing to repiy ? | 
Mr. Wilams. My Lord, we would fave your Lordſhip's Time as much as might be; but we hum- 
bly inſiſt that our Objections are not Anſwered ; and it being upon a New Law, and in Cafe of Life, 


we pray that the Matter may be found Specially. 


L. C. F. Holt. If we ſee any Reaſon to doubt it, it ſhall be found Specially ; but what you have 
faid overthrows Calvins Cale : For you urge that you are a Subject of Scotland, and ſo not within 
this Ac of Parliament. But 2 ovght to confider, that as you are a Subject of Scotland, ſo alſo yon 
England, by being a Native of Scotland ſince the Acceſſion of Scotland 


are a Subject to the Crown o 
to England, which is by the Law of England. And if the Caſe had been that you had only departed 
from Scotland into France, and from thence returned into Scotland, and ſtayed there without ever com- 


ing into England, the Caſe would have been much different, for it may be the Law of England can- 
not oblige a Scorch-man for any Act by him done in his own Country, tho? there is no Occaſion to give 
any Opinion of that, but an Act of Parliament in England may ſubject any Scotch-man to any Penalty 


*, for any Act that he (ſhould do in Exgland. Suppoſe a Scotehman going out of Scor/and into France, 
fince the 117h of Decemb. 1688. that ſhall return into England fince the 14th of January, 1697. he 


ſeems to be within the Words and Meaning of the Act; but there is no need of determining that Point 
now ; the Priſoner being a Scotch-man Born, and having been in England for a long time, and _— 


ing from England into France within that time, and returning into England afterwards, is to all the 


Purpoſes within the Letter and Deſign of the Act; for being a Reſient in England at that time, you 


are to all Purpoſes a Subject of the Crown of England, as much as any Native of England, and your 
, and returning without Licenſe, is the ſame 


Danger that the Act of Parliamett intended to prevent. Es, 
Mr. Williams. My Lord, I would not preſume to ſay any thing in Derogation of Calvin's Caſe; 
but I ſay, that tho a Scotch-man may be as a Natural-born Subject of England, yet he may not be- 


* 


within the Meaning of this ſo Penal a Law. | 
But there is another 


L. C. F. Holt. Certainly within the Meaning if within the Words and Reaſon. But the 
Point tł at you, his Council, have urged in his Behalf, which is, that this Pardon is a Licenſe to him 


to return into Scotland. Which in Truth is not; for it is to another Purpoſe; . viz. To Pardon and 

Diſcharge all Treaſons and Crimes committed iu Scorland, but rot give a Licenſe to return into that 
Realm; but I ſuppoſe it to be a Licenſe to go into Scotland, that will not be a Licenſe to return into 
England ; the Treaſon is, to Return into the Realm of England, or any other his Majeſty's Domi- 

nions. Another Matter that you have inſiſted upon, is, That ſuppoſing this ro be a good Pardon un- 
der the Great Seal of Scotland, it hath pardoned the Offence of going into Fance, the Return into England 
can't be High- Treaſon becauſe the Treaſon conſiſts of Two Facts, ſay you, which are, The Departing 
into France, and, The Returning into the Queen's Dominions ; like unto the Caſe when one gives an- 


other a Mortal Wound of which he languiſhes, and before he dies the Stroke is pardon'd, and then 


the Party dies, afterwards it will not be Murder, becauſe that Act which ſhould make it fo is dif- 
charged by the Pardon: To this a plain Anſwer hath been before given by the Queen's Council, that 
oing into France ſince the 117) of Decemb. 1688. is no Offence originally, but only the Return of 


G 
ſuch Perſon is made High Treaſon, and from that Return doth the High- Treaſon commence, There- 


fore ſuch a Pardon under the Great Seal of England could not have diſcharged him from being guilty, 


of High-Treaſon if he had returned aterterwards. | 3 
But, ſays he for himſelf, as I apprehend him, that this Pardon hath made him a Free Scotch 7 55 
eration to diſ- 


charge him of any Crime committed againſt the Law of England, yet it hath this 


(£81 
him in the ſame. State of other Scorch-men, to enable him to come into England. It is is true, this Far 
don puts him in the ſame Condition in which other Scorch. men are by the Law of Scolari but it 
puts bim not in the ſame Condition that other Scatchimen are by the Lawiof:En2/and< By thieicaw'ef* 


n 

2 England Scotch-men may at any time come into England; but the Law prohibits thoſe wild are Sub- 
d ietts, and went into France without Licenſe, to return into England. ' en 5607 Had 
ds They who are Born in Scor/and, may inherit Lands in Exgland ; but if an Alien to England and 
20 Scetland be Naturaliz d by Act of Parliament in Scotland, tho he is to all Purpoſes a Natural-born-: 


| Subject of Scotland by the Law ot that Realm, bur not therefore Inheritable to Lands in England, 


75, 

* becauſe he is not a Natural-born Subject by the Law of England. | in and 0 
h- There is another Queſtion hath been ſtirr'd, which is, That he ſhould have been Indicted in the 
F Firſt Engliſi County into which he came; for it appears, upon the Evidence, that he came from 
ſe Scotland. Now Middleſex can't be the Firit County, hut it muſt be Northumberland; for upon his 
f coming there the Treaſon is compleat, and his proceeding further into other Counties can't make it 
K- more Treaſons than it was before. As to the Caſe of Felony, Stealing Goods in one County, and 
n Carrying them into another, it is Felony in every County they are carried into. A Priſoner eſcapes 
=: from à Goal in one County, and then goes into ſeveral Counties, it is an Eſcape in every County 
* into which they come; which is a Caſe very appoſite to this in Queſtion. Suppoſe a Man commit 


8 ted for Felony has eſcaped out of Newgate into Northumberland, may he not be Indicted in Narthum- 
[- berland? He came Voluntarily into this County of Middleſex, and certainly may be Indicted and 
d | Fried here. Indeed if he had been taken in one County, and carried into another County, that would 
S be another Caſe, becauſe he came there by Cohertion. | | and | 
S Mr. Williams. Now, my Lord, in this Caſe the Priſoner comes into this County of 21ddl-ſex to 
ſurrendermimſelf, and coming into Middleſex, with an Intention to ſurrender himſelf, when a War- 
rant is off againſt him, will not be Treaſon in Middleſex, tho his firſt coming into England were ad- 


mitted to be Treaſon. | | EEO Ee gg, 
L. C. J. Holt. That does not appear, he ſays otherwiſe himſelf, he ſays, he heard there was a 


Warrant out againſt him, and then he ſurrendred himſelf. | 1 
L. C. J. Trevor. Ido not think, if he had come into this County to ſurrender himſelf, it would 
dare altered the Caſe. If he had ſurrendred himſelf in the firſt County he came into, he would havs 
been within the Law. 5 Mo 
Mr. ame. My Lord, with humble Submiſſion, if he comes into England, he by that com- 
mits Treaſon ; but it after his coming into Eng/and, and before he comes into Mlrddlefex, he hears - 
that in Middleſex there is a Warrant out againit him, and purely to ſurrender himſelf upon this War- 
rant, he comes into Middleſex, and furrenders himſelf in Mrddleſex. With humble Submiſſion, 
this Act of Surrendring himſelf, which the Priſoner does in Obedience, and to Juſtice to the Proceſs 
of Law, won't amount to make him guilty of High Treafon in Middleſex... - . 
L. C. J. Holt. This is not the Caſe, however we are all of Opinion, that alters not the Caſe; (ſor l 
* have conſulted my Lord and Brothers.) Have you any more to ſay for the Priſoner? Or has he any 
thing more to {ay for himſelf? 7 3 | Sg 
Mr. Lindſay. My Lord, I have told you what was the Motive that brought me into England; 
that I was to come to my Wife and Children, believing that I might have done it without Treſpaſſing 
againſt the Law, becauſe I ſaw others did ſo before me. Now it it be taken as a Fault in me, and 


not in others, that will be very hard, my Lord; if I have offended it is out of Ignorance. ... 
. L. C. J. Holt. Ignorance of the Law is no Excuſe, but that may fall under another Conſideration 


which doth not belong to us. Have you any more to ſay ? _. | 5 
Mr. Lindſay. If I have by my Ignorance offended in this Point, and if you think my Indemnity in 
Scotland will not avail me, I humbly beg your Lordſhip will intercede for me to Her Majeſty. | 
L. C. J. Holt. . Gentlemen of the Jury, this Prifoner, David Lindſcy, is Indicted for High-Trea- 
ſon upon the Statute that was made in the Ninth Year of King diam. The Offence ſet forth in 
the Indictment: is to this effect, That he being a Subject of the late King, did, ſince the 112h of De- 
cember, 1688, go out of this Realm into France, and that he has returned into England, without Li- 
cenſe under the Privy Seal, ſince the 147hof January, 1697, which returning, by that Act is made 
High Treaſon: This Act was made upon the Concluding the Peace of Re/wrck, becauſe, then (as the 
Ac recites in the Preamble) the Seas would be open for Commerce between England and France, and 
that would give an Opportunity to thoſe Perſons to return to Eng/and, whom the Wiſdom of the Na- 
tion thought dangerous to the Government, that is, thoſe that had been in the Service of the French 
King, and others that by departing the Realm ſince the 117% of December, 1668. Therefore, to 
prevent all Danger to the King and his Government, this Act was made, to make ſuch a Return to 
England by ſuch Perſons to be ſo Penal. as to amount to High-Treaſon. NE NY . 
Noir, the Queſtion is, whether this Priſoner be guilty. It does appear that he is à Native of 
Scotland, and alſo that he was here in Exgland for many Years (I think one of his own Witneſſes ſays 
about Twenty) and did depart ſince the 117h of December, 1688, and he returned into Scotland ſince 
March was Twelvemonth, and came into England afterwards about December. laſt, which is alſo. ad- 
mitted. So that it appears he is in the words of the Act, and had no Licenſe under the Privy Seal. 
But that which he inſiſts upon by his Council, is, that he was a Scorch-man by Birth, and had an 
Invitation to return into Scotland, and had the Queen's Pardon, whereby he was pardon d all manner of 
Offences. It's true, he admits he was at St. Germaine, but returned into Scotland in order to take 
the Benefit of that Pardon. He was at firſt ſecured by the Government there; hut he had the benefit 
of the Pardon allowed him, and was diſcharged. And then he ſays, he did deſire to come into Ex- 
land, and would not continue longer in France, ka he would not be a Papiſt. That when he was 
| | | ” 
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in Stotland, hedefir'd to come into England too, which he thought he might upon the account of his 
Pardon in Scotland; and he adviſed with Council, whether he might ſafely come into England, and 
they told him he might, as he ſays. : a et 

The queſtion is, whether any of theſe things will be to his Advantage. Firſt, It is the Law of Eng- 
land, that he it Indicted upon, no Pardon under the Great Seal of Scotland can diſcharge any Crime com- 
mitred againſt the Law of England, neither can a Pardon under the Great Seal of England diſcharge 
any Crime againſt the Law of Scotland. But ſuppoſe he had had a Pardon under the Great Seal of 
England before his Return, that would not have pardoned him in this Caſe: For his Oftence is not 
in going into France, and coming into England in Time of Peace; bur that having ſo gone, he 


returns without Licenſe, that is the Fact that is made ſo Penal. Now a Pardon given before a Man 


commits any Offence, is ineffectual; the Queen cannot pardon a Crime before it is committed. 

But, ſays he, I am by this Pardon made to all Purpoſes a Free Scorch-mar, I am reftored to all my 
Capacities that Thad loſt , therefore if I have all the Capacities that I had as Scorch-man before, | 
may come into England. Now that is a miſtake. It's true, he is reſtored to all the Capacities of a 
Scotch-man, which he had by the Laws of Scotland; but a Pardon in Scotland cannot give him thoſe 
Privileges he had by the Law of Exgland, and therefore cannot diſcharge him from an Offence com- 
mitted againſt the Law of England. Nay, if he had been in Scotland, having eſcaped after he had 
been here, that would not have been effettual to diſcharge him from his Offence againſt the Law of 
England. Gentlemen, the Matter is before you, he is a Subject of the Queen of England, he has 


_ departed from Englandſince the 11th of December, 1688, and has returned hither without Licenſe un- 


der the Privy Seal. And it youdo believe all this, then you are to find him guilty;but ifyoudo not believe 
it you fare to acquit him. Then the Jury withdrew, and in about halt an Hour returned into Court. 
7 of _ Gentlemen, are you agreed of your Verdi&? | _ -: 
ury. Tes. | 
Go Arr. Who ſhall ſpeak for you:? 
Jury. Our Fore-man. . Fo 
C. of Arr. David Lindſey, hold up thy Hand (which he did) How fay you? Is he guilty of the 
High-Treaſon, whereof he ſtands Ind icted, or not guilty ? _ Foreman. Guilty. . 
C7. of Arr. What Goods or Chattels had he at the time of this High-Treaſon committed: 
Foreman. None that we know of, 
Then the Court 1 ve oy till Five of the Clock. | 
About Five of the Clock the Court met, and the Priſoner being brought, the Court 'proceeded. 
Mr. Attorney. My Lord, Mr. Lindſay the Priſoner hath been Convicted of High-Treaſon, and I 
pray the Judgment of the Court. 3 | 
C. of Arr. David Lindſay, thou haſt been Arraigned for High-Treaſon, and thereof Convi- 
cted, what haſt thou to ſay why Judgment ſhould not paſsagainft thee ? ' 
Mr. Lindſay. My Lord, I refer my ſelf to the Queen's Mercy. 
L. C. N. Holt. Have you any thing to Plead for your ſelf, or by your Council? 
Mr. Williams. My Lord, I did defign to have inſiſted upon a Point in relation to this Statute, 
upon Which the Indictment againſt the Priſoner is grounded, but underſtanding it has been already un- 
der the Confideration of your Lordſhip, and the reſt of my Lords, the Judges, and that it has re- 


- ceiv'd your Lordſhip's Determination. I ſhall chuſe to wave it; but this, with Submiſſion, I do | 


infiſt upon; That it is not ſhewn in this Indictment that the Priſoner was a Subject of King W://:am 
at the time of his going into France, or at the time of the making this Act. Now as I humbly Con- 
ceive the very words of the Act require that the Party ſhou'd be a Subject at that time. The words 


are thus, If any of His Majeſties Subjects, ho have after the 1 17h of December, gone into 


France, if they return without Licenſe they ſhall be guilty of High-Treaſon. Now by the words of 
the Act, it ſeems requiſite that he ſhould be a Subject at the time of his going into Fance; or atleaſt 
at the time of the making of the Act. So that, with Submiſſion, the Indictment does not agree 
with the Act of Parli t, unleſs it be ſhewn that the Priſoner was a Subject at the time of his going 
to France; and no Indiftment in any Caſe, much leſs an Indi ment for High- Treaſon ſhall be aided 
by Intendment.—And inthis Caſe, my Lord, there is the leſs room for an Intendment, that the Pri- 
ſoner was then a Subject, becauſe it is not ſhown that the Priſoner he was a Natural Born Subject, 
or that his Treaſon was contra naturulis allegiantiæ debatam. And it not being ſhown that he was a 


Natural Subject, ir muſt be ſuppoſed he became a Subject by Naturalization, or by Denization, 


which might be ſince his going into France. My Lord, I muſt own, tis faid in the Indictment that 
he was a Subject of King William, but it is not ſaid when he was a Subject; fo that It may be as well 
ſuppoſed he became ſo after he went into France, as before; and the rather, in regard he is not ſhown 
to be a Natural Born Subject. And we take it, that by the Penning of this Law, which ſays, If any of 
His Majefties Subjects who have gone into France, &c.—it muſt be meant of a Subject at that time, or 
at the timeof his going into France; and it not being ſhown that he was a Subject at that time, we 
humbly take it that the Indictment is inſufficient. | 
Mr. Raymond. My Lord, we ſay, with great Submiſſion, that this Indictment is not good, be- 
cauſe it does not ſhew that Mr, Lindſey was a Subject of the late King at the time of the making 
the Act, nor any time before. If this Perſon had become a Subject of the King after the making 
of the Act, as he might by Derivation, and had return'd into Ergland, having been in France in the 


time mentioned in the Aft, he would not be within the Act. Therefore it was neceſſary to ſhew at 


what time he was a Subject, is not laid in the Indictment, that he was a Natural Born Subject, nor 
do I pretend that it is neceſſary in an Indictment for Treaſon, becauſe one that owes Local Allegiance - | 
may be guilty of Treaſon, But they ought to have averr'd, either that he was a Natural Born = 


* ö * 
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je, and that he ſhall be intended ſo always, or elſe; that he was à Subject at the time of the ma: 
king of the AQ, otherwiſe he won't be within the Act; becauſe the words of the Act ſeem to tie it 
up to Subjects at the time of the making the Act, by the words which follow, viz. Who have gone 
into France, &c. | Foe 4 75 | | FX | | DE e oe 
Sir I. Poi c. I have look d both into the Inditmentand the Act. One part of the Objection: is, 
that he is not a Natural Subject. That is not to be inſiſted on, for there is no ſuch thing in the Act; 
for the Act ſays, if any of His Majeſties Subjects; and there is no need of lay ing any more in the 
Indictment than the Act requires; and it was not intended to be confined to ſuch. The other part of 
the Objection, is, that it is not alledged that the Priſoner at the Bar was the Subject of King W:lliam 
at the time when the Ad was made. Now there is no need of alledging theſe words in tho Indict- 
ment; for the Ad runs thus, Therefore be it Enacted, that if any of His Majeſties Subjects, who 
have at any time ſince the 1 1th of December, 1688, voluntarily gone into Fance, without Licenſe 
from His Majeſty King Wi/lzam, or from Queen Mary, ſhali return, and the Inditment does lay it, 
that this Pritoner was a Subject of the late King William, and that he is now a Subject to the pre- 
ſent Queen, and that he, after the 117 of December, 1688, did go into France. Now ſure here is 
all alledged in this Indictment that the AQ refers to, that is, that if any Subject, who went into 
France after the 11th of December, 1688, ſhall return into Exgland. And the Indictment ſays, he 
was a Subject of King IVilliam, and that he did go into France after that time, and did return into 
England after the time prohibited by the Act. Here is nothing required in the Act, but what is laid 
in the Ind ictment. And it is a very ſtrange Objection to ſay that we ſhould averr that he was a Sub- 
ject when this Act was made; this ought to have been ſhewed on the other {ide if it be otherwiſe. 
Here is that in the Indictment which is conformable to the Act, and there is no more neceſſary, than 
to deſcriM the Perſon according to the Act. | | 
Mr. Att. Gen. My Lord, we have taken that Method in the Indictment that is proper, that is, to 
- Purſue the Act of Parliament; we have laid him as the Act deſcribes. Now they ſay, that ir being 
not ſhown that he was a Subject at the time of his going into Fance, he is not within the Act. But 
when a Man is laid in the Indictment to be a * , it is a ſtrange Objection to fancy we muſt men- 
tion the time of his beginning to be a Subject. We have ſhow'd he was a Subject before the making 
of the Act, and we have ſhow'd he was a Subject after, and he is preſum'd to have always been a 
Subject, unleſs Special Matter is ſhown when he was not a Subject, as that he was an Alien, and at 
a particular time Naturalized or made a Denizon, which without Proof will not be preſumed, and 


this ObjeQion ſhould have before ariſen from Evidence. It is laid likewiſe to be contrary to the Du- | 


iy of his Allegiance, being a Subject of the late K. William, and of the preſent Queen. 12 

Mr. Williams. My Lord, this Exception againſt the Indictment ſeems, with great Submiſſion, not to 
be anſwer'd; I go upon the Words of the Act. ; 5 
If any of his Majeſty's Subjects, who have ſince the 11h of December, 1688, gone into France. 
My ObjeQtion is, That it is not ſhewn that at the time of going into France, nor when the Act was 
made, that the Priſoher was a Subject, and it not being fo ſhewn to intend the Priſoner then a Sub- 

Je&t, is helping the IndiQtment by Intendment, which cannot be. And I fay there is the leſs Room 
Ior this Intendment here, becauſe this Priſoner is not ſhewn to be a Natural Subject. 

Mr. Raymond. My Lord, every Word of this Indictment would have been true if this Gentleman 
had been an Alien, and become a Subject after the Act was made, and before the late King died: 
And yet in ſuch a Caſe he would not have been within the AQ: For if he had been a Stranger, and 
after the Ac had been Denizond, and then had returned into Exgland, having before been in France, 
that would not have been within the Act, becauſe the Act ſays, If any of the King's Subjects, who 
have gone into France, ſhall return; which muſt be meant, that were ſo before the AR was made; 
and yet that is all this Indictment ſays. | | . 

I. C. J. Holt. That is Forreign Suppoſition. Can any Man ſuppoſe that ſuch a Man that has been 
in France, that he ſhould be Naturalized or Inden izon d after ſuch an Act was made? And ſuppoſe it 
were ſo, that he was an Alien, and happen to be Naturalized by general Words; the Act does not 
ſay, if * ſhall be a Subject at his departure, but if he were in France ſince ſuch Time, and return af- 
ter this Act. | | | NS 

He wasa he to King William, and to Queen Anne, and that he went away fince the 112h of 
December, 1688, and returned into England without Licenſe. | g | 

This is an Indictment formed ſuitable to the Act of Parliament, it purſues the Words of the Act of 
Fartiament. The Act deſcribes the Perſon, and ſets out what ſhall be the Offence ; that is, one that 
is a Subject of the King, and has gone away into France fince the 1 11h0f December, 1688, and ſhall 
return without Licenſe. | f | 

Mr. W://iams. It appears not he was a Subject when he went away. | | 

L. C. J. Holt. If any of His Majeſties Subjects, that have gone away fince the 11:h of December, 
it does not ſay, any that ſhall go away, but that have gone away after the 11h of December. 

Mr. Juſtice Powe/. A Subject is ſuppoſed to be a Natural Subject, unleſs he be Naturalized after- 
. but now he being laid to be a Subject according to the Act, ſuppoſes him to be a Subject 
then. 1 | oy 
E Raymond. My Lord, we think, with Submiſſion, this is not an Indictment according to other 

ndictments. | | 

Mr. Juſtice Powe/, It's enough that he is ſaid to be a Subject. - | 

Mr. Raymond. But, my Lord, muſt there not be a diſtinction between a Subject that owes Natu- 
ral Subjection, and commits Treaſon, and thar one, only owes Local Legeance ? 


Mr. Juſtice Powe}, You might have ſhown that when you were upon the Evidence. 1 
„ . T. 


— 
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Mr. Wiltiams. My Lord, wekumbly think it mutt be ſhown that he was a Subject, at leaſt at 
the time of the making of the Act. | Sous col nog od eee BF e15 75 wit 
. Mr. Juſtice Powe/. We mult take him to be a Natural Subject, unleſs the contrary appear. 

L. C. J. Trevor. We ſuppoſe thathe was a Subject at the time of his going out of Eng/and, and 
that the Indictment ſufficiently ſets forth; if you could have ſhown that he became a Subject after- 
wards, that might have help'd you, but elſe it ſignifies nothing. Bs: $9} | «0 1687) 
I. C. J. Holt. Have you any more to ſay? _ | 75 e A <3 v3; 

Mr. Williams. If we have flipt any thing on Behalf of the Priſoner, which might have been of Ser. 
vice to him, he hope we ſhall not ſuffer for any Omiſſion of his Council, and therefore bumbly 
pray that your Lordſhip will favour him, and will be pleaſed to hear him for himſelff. | 
„Mr. Lind/ay. My Lord, what I have done has been out of Ignorance, and being ſupported by 
what other People did. And therefore, my Lord, having come into Exgland by my ſelf; I did not 
come with any Deſign of Harm, or to do any thing contrary to the Law. As I am a Scotch-man. it 
is not to be preſumed I can underſtand the Laws of England; and therefore if I have done any thing 
amiſs out of Ignorance, I hope your Lordſhip will make a favourable Conſtruction of it, and re- 
preſent my Caſe to the Queen. And I hope, as Her Majeſty has given me the Effects of Her Mercy 
in Scotland, I ſhall not feel the Effects of her Diſpleaſure in Exgland. wet: | 

I. C. J. Holt. Mr. Lindſay, you have been indicted, and upon the Evidence of your own Confeſſion 
of the Fact alledged againſt you, and after a great Debate in Matter of Law, which by you and 
your Council was urged on your Behalf, are convicted, of High-Treaſon. That which now re- 
mains is, to pronounce Judgment of Death upon you, which you are to ſuffer in that manner which 
the Law hath appointed. Your Crime is returning from France without the Queen's Licenſe, ha- 
ving before gone thither without any Licenſe from the late King or Queen. That Law which hath | 
made ſuch your Return to be an Oſtence of fo high Nature, cannot by;any_confidering -Engli/h Pro- 
teſtant be thought to be ſevere; for thæy. who in the time mentioned in the Act, choſe rather to run 
into France, than to ſtay in EAgland, could have no other Inducement than an Affection to an Intereſt 
oppoſite to the Proteſtant Religion, and the Ancient Conſtitution of this Kingdom. For they were 
received. protected and encouraged by that Prince, who is a dangerous and proteſted Enemy both to our 
Religion and Government, The Wiſdom of the Nation thought ir abſolutely neceſſary to keep them 
out, unleſs they, ſhould either clear their Innocence, or give Satisfaction by their Repentance, that 
they were fit to be truſted here. For he that ſhould adventure to return, without doing either, 
muſt be preſumed to come in upon the ſame Principles, and with the ſame Purpoſes, with which he 
went out. Which muſt be a conſtant: Danger, even to the Foundation of our Government, which is 
eſtabliſhed upon the Proteſtant Religion, and the — 2 of tpe Kingdom. As to theſe Circumſtances 
which you have mentioned to be peculiar to your Caſe, they fall not under Confideration, ſince they 
are not ſufficient to juſtiſie you in acting contrary to the Law: Of what Conſideration they may be 


to obtain the Queen's Mercy falls not under our Cognizance, for that is a peculiar Atgibute, inſepa- © 


rable from Her Majeſties Royal Perfon, by whom it can only be diſpenced: Our Bulineſs is to put 


the Law in Execution. And you muſt be convinced in your own Conſcience that you have been con- 
victed on a full Evidence, proving the Fact which hath proceeded from your own Mouth; we have 


all heard and debated that Matter of Law which you urged by your Council in your own Behal f fand 
are all of Opinion that doth not avail you; but you are an Offender againſt an Act of Parlia- 
ment, and nothing remains now but to pronounce the Sentence of the Law upon you, which is, 
That you {hall be conveyed from hence to Netgare the Priſon, from whence you came, and from 
thence to be drawn upon a Hurdle to Harn, where you are to be hang d by the Neck, and while 
you are yet alive, to be taken down, your privy Members are to be cut off, and your Bowels to be 


taken out of your Body, and burnt in your View; your Head is to be cut off, your Body is to 
be divided into Four Parts, and your Head and your Quarters are to be diſpoſed of as Her Majeſty 


ihall appoint ; and the Lord have Mercy. upon your Soul. . 
Mr. Liadſay, My Lord, I beg that my Wife and Children may come to me, and that I may have 
2 Miniſter of the Church of England allow'd me. 1 n 
L. C. F. Holt. Lou ſhall have whom you will, according to what is uſual in ſuch Caſes. 
Mr. Lindſay. I defire my Wife and Children may come to me alone, without the Keeper. 
IL. C9. Holt. That is not to be permitted that may occaſion any Danger. "EIT 
Mr. Lind/ay.. I defire they, may be lock d up with me. HIDE . 
I. C. J. Halt. Mr. Lindſay. it is a Charge on the Keeper that he admit them, but {> as may not 
Mr. Lind ſay. It is a trouble to the Keeper to wait on me ſo long, Two or Three Hours together, 
which was the Reaſon I defired it. And if a Miniſter come to me. I deſire we may be private. 
L. C. F. Halt. He will uſe you with all the Charity that may be, but he muſt do what is prudent. 
Nothing that is reaſonable or fit {hall bedeny'd oe. Et Teo et 
Mr. Lindſay, My Lord, I ſhould be ſorry if I deſired any thing that is unreaſonable. My Lord, 
ſuppoſe it is my time now. to ſay any thing, I ſhall ſay only thus much, that is, I well underſtood 
what Circufnſtances I was in, I believe no Scorch-mar has been call'd in Queſtion upon that Act, and I 
betieved in g,, œ U Tt Long Hit 
IL. C. J. Het: © You are guilty of the Fact charged upon you, and it was a very reaſonable. Law. 
Mr. Lindſay. My Lord, I own the Reaſon was good for making the Act; but that the Reaſon 
that I am guilty of the breaking it I cannot own that. 3. 
L. C. J. Holt. You are guilty of the thing you are charg d with. All that you can do now, is, to 
appeal to the Mercy of thè Queen, She is the beſt Judge of it. Aae EY 
Mx. Lindſay, My Lord, I reſt upon 250 Tr 2d Repreſenting my Caſe to the Queen. 
0 & * 


